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Title  15 — Commerce  and  Foreign 
Trade 

CHAPTER  IX— NATIONAL  OCEANIC 
AND  ATMOSPHERIC  ADMINISTRA¬ 
TION,  DEPARTMENT  OF  COM¬ 
MERCE 

PART  930— FEDERAL  CONSISTENCY 
WITH  APPROVED  COASTAL  MAN¬ 
AGEMENT  PROGRAMS 

AGENCY:  National  Oceanic  and  At¬ 
mospheric  Administration  (NOAA), 
Department  of  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  These  final  regulations 
provide  coastal  States.  Federal  agen¬ 
cies,  and  other  affected  parties  with 
policies  and  procedures  for  the  imple¬ 
mentation  of  the  Federal  consistency 
provisions  of  the  Coastal  Zone  Man¬ 
agement  Act  of  1972,  as  amended. 

EFFECTIVE  DATE:  These  final  regu¬ 
lations  will  become  effective  on  April 
15,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Michael  E.  Shapiro,  Federal  Pro¬ 
grams  Office,  phone  202-634-4249, 
or  James  Lawless,  NOAA  General 
Counsel’s  Office,  phone  202-634- 
4245,  Office  of  Coastal  Zone  Man¬ 
agement,  3300  Whitehaven  Street 
NW„  Washington,  D.C.  20235. 

SUPPLEMENTARY  INFORMATION: 

I.  Explanatory  Statement 

The  National  Oceanic  and  Atmo¬ 
spheric  Administration  (NOAA)  is  is¬ 
suing  today,  in  final  form,  regulations 
to  implement  the  Federal  consistency 
provisions  of  the  Coastal  Zone  Man¬ 
agement  Act  of  1972,  as  amended  (16 
U.S.C.  §  1451  et  seq.),  hereafter  re¬ 
ferred  to  as  the  “Act.”  Two  sets  of  pro¬ 
posed  regulations  for  subsections  307 
(c)  through  (h)  of  the  Act  were  previ¬ 
ously  published  in  the  Federal  Regis¬ 
ter  on  September  28,  1976  (41  FR 
42879),  and  August  29.  1977  (42  FR 
43586).  The  introductory  material 
within  those  publications  discussed 
the  need  for  adoption  of  these  regula¬ 
tions  and  the  intended  effects  of 
NOAA’s  action.  The  reader  is  referred 
to  those  drafts  for  background  infor¬ 
mation. 

Numerous  comments  were  received 
on  NOAA’s  latest  version  of  proposed 
Federal  consistency  regulations.  All 
comments  were  given  full  consider¬ 
ation,  and  while  some  recommenda¬ 
tions  were  adopted  in  their  entirety  or 
in  modified  form,  others  were  rejected 
as  being  inappropriate  or  legally  im¬ 
permissible.  NOAA  would  like  to  take 
this  opportunity  to  express  its  grati¬ 


tude  to  each  government  agency,  orga¬ 
nization,  and  individual  that  submit¬ 
ted  comments.  Numerous  minor 
changes  were  made  in  the  regulations 
in  response  to  public  comments,  and 
will  not  be  discussed.  The  following 
material  addresses  changes  made  in 
the  regulations  in  response  to  major 
comments. 

II.  Discussion  of  General  Comments 

Numerous  reviewers  prefaced  their 
specific  remarks  with  a  general  criti¬ 
cism  that  the  Federal  consistency  pro¬ 
visions  of  the  Act,  and  the  implement¬ 
ing  regulations,  are  the  cause  of  undue 
complexity  and  unreasonable  adminis¬ 
trative  burdens  which  are  likely  to 
result  in  unnecessary  delay  in  the  ad¬ 
ministration  of  Federal  programs  af¬ 
fecting  the  coastal  zone.  NOAA  is  well 
aware  of  these  concerns  and  has, 
whenever  possible,  attempted  to  mini¬ 
mize  the  likelihood  of  adverse  conse¬ 
quences. 

This  general  criticism,  however, 
should  be  viewed  in  light  of  a  number 
of  past  events.  The  Federal  consisten¬ 
cy  requirements  of  the  Act  have  been 
perceived  as  a  unique  and  highly  con¬ 
troversial  set  of  provisions.  As  a  result, 
a  number  of  unusual  actions  occurred. 
First  of  all,  the  regulations  were  sub¬ 
mitted  in  proposed  form  for  extensive 
public  review  and  comment  on  two 
separate  occasions.  In  between  those 
publications,  a  formal  and  exhaustive 
Federal  interagency  review  was  under¬ 
taken  to  make  certain  that  each  af¬ 
fected  Federal  agency  was  provided  a 
full  opportunity  to  participate  in  de¬ 
veloping  the  form  and  substance  of 
the  final  regulations.  As  a  consequence 
of  these  events,  a  substantial  number 
of  public  and  Federal  agency  com¬ 
ments  were  submitted  with  many  gen¬ 
erally  criticizing  the  complexity  of  the 
regulations  while  at  the  same  time  in¬ 
sisting  upon  specific  inclusion  within 
the  regulations  of  provisions  address¬ 
ing  the  particular  concerns  of  the  re¬ 
viewer.  The  result  is  that  the  regula¬ 
tions,  instead  of  becoming  a  broad  and 
general  framework  for  the  implemen¬ 
tation  of  the  Federal  consistency  pro¬ 
visions,  have  evolved  into  a  set  of  ex¬ 
tensive  and  specific  requirements  for 
addressing  a  host  of  issues  which 
might  arise  during  the  administration 
of  an  approved  coastal  management 
program.  In  other  words,  to  be  respon¬ 
sive  to  reviewer  concerns,  NOAA  has 
favored  comprehensive  coverage  over 
simplicity. 

The  benefits  of  this  final  result  are 
that  numerous  uncertainties  and  po¬ 
tential  conflicts  may  be  avoided  in 
light  of  the  added  specificity  in  the 
regulations.  On  the  other  hand, 
NOAA  is  still  committed  to  the  goal  of 
implementing  a  Federal  consistency 
system  which  not  only  promotes  the 
substantive  coastal  management  pur¬ 
poses  of  the  Act  but  also  fosters  the 


Act’s  objective  of  expeditious  intergov¬ 
ernmental  coordination.  There  are  op¬ 
portunities  ahead  for  achieving  this 
goal. 

First  of  all,  interested  parties  are  in¬ 
vited  to  provide  NOAA  with  informa¬ 
tion  regarding  problems  encountered 
during  the  actual  implementation  of 
these  final  regulations.  These  regula¬ 
tions  are,  as  yet,  untested  and  we  con¬ 
tinue  to  welcome  constructive  criticism 
which  is  aimed  at  modifying  any  provi¬ 
sions  which  prove,  in  practice,  to  be 
unmanageable.  As  we  monitor  the  im¬ 
plementation  of  these  new  provisions, 
NOAA  will  also  be  initiating  additional 
efforts  to  promote  the  efficient  oper¬ 
ation  of  the  Federal  consistency  provi¬ 
sions.  For  example,  we  will  be  working 
with  the  Office  of  Management  and 
Budget  (OMB)  to  explore  the  possibil¬ 
ity  of  further  coordination  of  these 
regulations  with  the  A-95  procedures 
for  the  evaluation,  review  and  coordi¬ 
nation  of  Federal  programs.  Similarly, 
we  will  be  working  with  the  Council  on 
Environmental  Quality  to  determine 
the  extent  to  which  environmental 
impact  statements  issued  pursuant  to 
the  National  Environmental  Policy 
Act  (NEPA)  can  be  utilized  to  accom¬ 
plish  some  of  the  intergovernmental 
coordination  objectives  of  the  Act’s 
Federal  consistency  requirements.  In 
addition,  we  will  be  working  closely 
with  the  Department  of  the  Interior 
to  ensure  that  affected  parties  are  not 
burdened  with  conflicting  or  repeti¬ 
tious  requirements  from  the  Com¬ 
merce  and  Interior  Departments  with 
respect  to  activities  undertaken  on  the 
Outer  Continental  Shelf.  Finally,  as  a 
result  of  these  and  other  efforts, 
NOAA  will  be  in  a  position  to  seek  ad¬ 
ditional  regulatory  or  statutory  modi¬ 
fications  if  such  changes  are  deemed 
to  be  necessary.  With  regard  to  the 
latter,  in  the  Conference  Report  to 
1976  amendments  to  the  Coastal  Zone 
Management  Act,  the  conferees  em¬ 
phasized  that  the  Federal  consistency 
provisions  would  be  the  subject  of  in- 
depth  oversight  measures  during  the 
95th  Congress. 

Federal  consistency  matrix  diagram. 
In  the  preamble  to  the  proposed  regu¬ 
lations,  NOAA  incorporated  a  matrix 
diagram  which  portrayed  some  gener¬ 
al  distinctions  among  the  various 
types  of  Federal  actions  subject  to  the 
Federal  consistency  requirements  of 
the  Act.  As  a  continuing  aid  to  the 
reader,  the  matrix— with  modifications 
reflecting  changes  made  in  the  regula¬ 
tions— has  been  retained. 

m.  Discussion  of  Specific  Comments 
and  NOAA  Responses 

subpart  b— general  definitions 

Section  930.18  State  agency.  A 
number  of  industry  and  Federal 
agency  reviewers  urged  that  the  dele¬ 
gation  provisions  be  deleted  to  ensure 
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continued  State  agency  responsibility 
for  the  administration  of  the  Federal 
consistency  provisions  and  to  elimi¬ 
nate  unnecessary  confusion  and  delay 
that  could  result  from  a  multiplicity  of 
agencies  reviewing  consistency  materi¬ 
al.  NOAA  has  adopted  this  recommen¬ 


dation  in  modified  form.  While  the 
broad  delegation  provisions  have  been 
deleted,  the  regulation  does  not 
permit  a  single  State  agency  to  coordi¬ 
nate  its  consistency  review  with  other 
affected  State,  regional  or  local  gov¬ 
ernment  agencies.  Accordingly,  all 

Federal  Consistency  Matrix  Diagram 


consistency  material  must  be  transmit¬ 
ted  to  and  finally  reviewed  by  the 
State  agency;  however,  during  the 
review  period  the  State  agency  has  the 
opportunity  to  promote  intergovern¬ 
mental  analysis  of  the  proposed  Feder¬ 
al  action. 


CZMA  section  307(c)  (I)  and  (2)  (subpart  C)  307(c)(3)(A)  (subpart  D)  307(c)(3)(B)  (subpart  E)  307(d)  (subpart  F) 


Federal  action _ _  Direct  Federal  activities  including 

development  projects. 

Coastal  zone  impact . .  Significantly  affecting  the  coastal  zone 

Responsibility  to  notify  Federal  agency  proposing  the  action  ..... 
State  agency. 


Notification  procedure  .... 

Consistency  requirement 

Consistency  determina¬ 
tion. 

Federal  agency  responsi¬ 
bility  following  a  dis¬ 
agreement. 


Alternatives  chosen  by  Federal  agency 
(subject  to  NOAA  regulations). 

Consistent  to  the  maximum  extent 
practicable  with  CZM  program. 

Made  by  Federal  agency  (Review  by 
State  agency). 

Federal  agency  not  required  to 
disapprove  action  following  State 
agency  disagreement  (unless 
judicially  impelled  to  do  so). 


Administrative  conflict  Mediation  by  the  Secretary 
resolution. 


(Subpart  O) . . — . 

Assistant  administrator  Notified  by  interested  parties . 

reporting  and  review. 

(Subpart  I) . 


Federally  licensed  and 
permitted  activities. 

Significantly  affecting  the 
coastal  zone. 

Applicant  for  Federal  license 
or  permit. 


Consistency  certification . _ 

Consistent  wfth  the  CZM 
program. 

Made  by  State  agency . . 

Federal  agency  may  not 
approve  license  or  permit 
following  State  agency 
objection. 

Appeal  to  the  Secretary  by 
applicant  or  independent 
Secretarial  review. 

(Subpart  H)  ................................ 

Notified  by  interested  parties . 


Federally  licensed  and  permit¬ 
ted  activities  described  in 
detail  in  OCS  plans. 

Significantly  affecting  the 
coastal  zone. 

Person  submitting  OCS  plan _ 


Consistency  certification . ... 

Consistent  with  the  CZM  pro¬ 
gram. 

Made  by  State  agency 

Federal  agency  may  not  ap- 
prove  Federal  licenses  or  per¬ 
mits  described  in  detail  in  the 
OCS  plan  following  8tate 
agency  objection. 

Appeal  to  the  Secretary  by 
person  or  independent  Secre¬ 
tarial  review. 

(Subpart  H) _ _ _ 

Notified  by  interested  parties. _ 


Federal  assistance  to  State 
and  local  governments. 

Significantly  affecting  the 
coastal  zone. 

A-95  clearinghouse  receiving 
State  or  local  government 
application  for  Federal  assis¬ 
tance. 

OMB  circular  A-95  notifica¬ 
tion  procedure. 

Consistent  with  the  CZM  pro¬ 
gram. 

Made  by  State  agency. 

Federal  agency  may  not  grant 
assistance  following  State 
agency  objection. 


Appeal  to  the  Secretary  by  ap¬ 
plicant  agency  or  indepen¬ 
dent  Secretarial  review. 
(Subpart  H). 

Notified  by  interested  parties. 


(Subpart  I)..... 


(Subpart  I) . . .  (Subpart  I).... 


Section  930.19  Management  pro¬ 
gram .  Rather-  than  attempting  to 
paraphrase  the  statutory  definition, 
the  regulation  now  simply  references 
section  304(11)  of  the  Act,  which  pro¬ 
vides  the  definition  for  this  term. 
However,  the  regulation  does  continue 
to  emphasize  that  the  Federal  consis¬ 
tency  provisions  only  apply  to  federal¬ 
ly  approved  management  programs. 

Section  930.20  Coastal  zone.  Again, 
instead  of  providing  an  abbreviated 
version  of  the  statutory  definition,  the 
regulation  now  references  the  statu¬ 
tory  language  within  section  304(1)  of 
the  Act.  In  addition,  the  excluded  Fed¬ 
eral  lands  discussion  has  been  deleted. 
The  reader  is  referred  to  15  CFR 
923.33  (Program  Approval  Regula¬ 
tions)  for  a  description  of  the  relation¬ 
ship  between  excluded  Federal  lands 
and  the  Federal  consistency  provisions 
of  the  Act. 

Section  930.21  Significantly  affect¬ 
ing  the  coastal  zone.  This  provision 
represents  a  new  definition  which  re¬ 
places  the  earlier  proposed  §930.32 
(“directly  affecting  the  coastal  zone”), 
and  §§  930.53,  930.73,  and  930.93  (“af¬ 
fecting  the  coastal  zone”).  A  number 
of  reviewers  criticized  the  use  of  more 
than  one  definition  given  the  fact  that 
all  of  the  earlier  proposed  sections 
highlighted  the  requirement  that  the 
Federal  consistency  provisions  would 


apply  whenever  the  primary,  second¬ 
ary  or  cumulative  effects  of  a  Federal 
action  resulted  in  significant  impacts 
upon  coastal  zone  resources.  In  light 
of  the  similarity  among  the  various 
definitions,  and  in  view  of  the  legisla¬ 
tive  history  which  supports  the  “sig¬ 
nificance”  test,  NOAA  has  adopted  a 
uniform  definition  which  is  applicable 
to  all  types  of  Federal  actions. 

A  number  of  industry  reviewers  rec¬ 
ommended  that  this  definition  be 
limited  to  activities  significantly  af¬ 
fecting  “land  or  water  uses”  in  the 
coastal  zone.  NOAA  rejected  these  rec¬ 
ommendations.  While  we  note  that 
the  statutory  language  is  not  uniform 
(i.e.,  section  307(c)(3)(A)  uses  the  term 
“affecting  land  or  water  uses,”  section 
307(c)(3)(B)  uses  the  term  “affecting 
any  land  or  water  use,”  and  section 
307(d)  uses  the  term  “affecting  the 
coastal  zone”),  the  legislative  history 
of  the  Act  demonstrates  that  Congress 
did  not  intend  to  create  separate  re¬ 
quirements  for  each  subsection,  and 
that  the  statutory  terms  are  inter¬ 
changeable  and  synonomous.  The  leg¬ 
islative  history  is  replete  with  state¬ 
ments  indicating  that  Congress  was 
generally  concerned  about  all  Federal 
actions  which  were  capable  of  signifi¬ 
cantly  “affecting  the  coastal  zone.” 
This  concern  was  not  solely  limited  to 
land  and  water  use,  but  extended  to 
the  use  of  all  critical  coastal  resources. 


such  as  air  resources  control  (see  sec¬ 
tion  307(f)  of  the  Act),  which  were 
subject  to  the  provisions  of  the  State’s 
coastal  management  program. 

Section  930.22  Associated  facilities. 
This  provision  represents  a  new  defini¬ 
tion,  recommended  by  a  Federal 
agency,  which  replaces  the  examples 
previously  set  forth  in  proposed 
§  930.40(b).  In  brief,  the  new  definition 
describes  facilities  which  are  function¬ 
ally  interrelated  with  a  proposed  Fed¬ 
eral  activity,  development  project,  li¬ 
cense  or  permit  activity  (including 
those  described  in  detail  in  an  OCS 
plan),  or  assistance  activity.  When  this 
relationship  exists,  the  proponent  of 
the  Federal  action  must  consider  the 
consistency  of  the  associated  facilities 
as  well  as  the  central  action  being  pro¬ 
posed. 

SUBPART  C — CONSISTENCY  FOR  FEDERAL 
ACTIVITIES 

Section  930.30  Objectives.  Through¬ 
out  this  Subpart  and  the  succeeding 
Subparts  the  phrase  "significantly  af¬ 
fecting  the  coastal  zone”  is  used.  This 
is  done  to  conform  the  specific  Sub¬ 
part  requirements  with  the  new  defini¬ 
tion  set  forth  in  §  930.21. 

Section  930.31  Federal  activity.  In 
response  to  a  State  comment,  this  sec¬ 
tion  now  provides  in  commentary  an 
example  of  a  situation  where  a  Feder- 
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al  activity  is  being  performed  "on 
behalf”  of  a  Federal  agency.  In  re¬ 
sponse  to  a  number  of  comments,  the 
paragraph  (b)  definition  of  "Federal 
development  project"  has  been  clari¬ 
fied.  Finally,  NOAA  has  adopted  State 
and  Federal  agency  recommendations 
to  modify  the  examples  in  paragraph 
(c)  which  describe  Federal  activities 
that  are  neither  development  projects 
nor  activities  covered  by  the  Federal 
license,  permit,  and  assistance  Sub¬ 
parts. 

In  the  preamble  to  the  proposed  reg¬ 
ulations,  NOAA  discussed  a  disagree¬ 
ment  between  the  Commerce  and  Inte¬ 
rior  Departments  over  whether  Interi¬ 
or’s  Outer  Continental  Shelf  lease  sale 
actions,  which  include  tract  selection 
and  choice  of  lease  stipulations,  consti¬ 
tuted  a  "Federal  activity”  subject  to 
the  requirements  of  this  Subpart.  This 
issue  is  still  under  consideration  by 
the  Administration  and  will  most 
likely  be  addressed  during  Congres¬ 
sional  oversight  of  the  Federal  consis¬ 
tency  provisions  of  the  Act. 

Section  930.32  Directly  affecting 
the  coastal  zone.  This  section  has  been 
deleted.  See  the  discussion  regarding 
S  930.21. 

Section  930.32  (originally  §  930.33) 
Consistent  to  the  maximum  extent 
practicable.  A  number  of  Federal 
agency  and  industry  reviewers  urged 
NOAA  to  broaden  this  definition  in  a 
manner  which  would  permit  greater 
discretion  for  Federal  agencies  to  devi¬ 
ate  from  the  provisions  of  approved 
coastal  management  programs.  NOAA 
rejected  these  recommendations.  The 
proposed  definition  was  adopted  fol¬ 
lowing  extensive  public  comment  and 
rigorous  interagency  analysis,  and  the 
reviewers  did  not  provide  any  addition¬ 
al  arguments  which  would  warrant 
further  modification  of  this  definition. 
For  purposes  of  clarity,  NOAA  has  re¬ 
structured  the  definition  (without  al¬ 
tering  the  substantive  requirements) 
and  has  added  new  commentary  to  ex¬ 
plain  further  the  principles  underlying 
this  definition. 

Section  930.33  (originally  $930.34) 
Identifying  Federal  activities  signifi¬ 
cantly  affecting  the  coastal  zone.  This 
section  has  been  modified,  at  the  re¬ 
quest  of  State  reviewers,  to  emphasize 
that  Federal  agencies  must  utilize  the 
regulatory  criteria  (see  §930.21)  for 
determining  which  of  their  Federal  ac¬ 
tivities  significantly  affect  the  coastal 
zone  of  States  with  approved  manage¬ 
ment  programs. 

Section  930.34  (originally  §930.39) 
Federal  agency  consistency  determina¬ 
tions.  In  response  to  some  comments 
stating  that  the  sequence  of  the  regu¬ 
lations  caused  some  confusion,  this 
section  has  been  brought  forward  to 
promote  the  understanding  that  Fed¬ 
eral  agency  consistency  determina¬ 
tions  must  be  issued  following  the 
identification  of  Federal  activities  sig¬ 


nificantly  affecting  the  coastal  zone. 
In  response  to  a  Federal  comment, 
paragraph  (b)  has  been  modified  to  re¬ 
quire  transmittal  of  the  consistency 
determination  to  the  State  agency  at 
least  90  days  before  "final  approval” 
of  the  Federal  action.  This  change  was 
made  to  eliminate  the  uncertainty  cre¬ 
ated  by  the  proposed  language. 

Section  930.35  Federal  and  State 
agency  coordination.  A  number  of 
State  reviewers  recommended  that  the 
waiver  provision  in  paragraph  (b)  be 
deleted;  States  were  concerned  that  a 
waiver  might  result  in  cases  where  the 
State  agency  had  not  received  notice 
of  the  proposed  Federal  activity.  In  re¬ 
sponse  to  this  concern,  the  regulation 
has  been  modified  to  state  that  the 
waiver  will  not  apply  in  cases  where 
the  State  agency  does  not  receive 
notice.  A  Federal  agency  reviewer  rec¬ 
ommended  that  the  regulations  en¬ 
courage  the  use  of  additional  monitor¬ 
ing  procedures  beyond  the  A-95  pro¬ 
cess  and  the  NEPA  environmental 
impact  statement  review  in  order  to 
minimize  the  likelihood  of  a  State 
agency  failing  to  receive  notice  of  a 
proposed  Federal  activity.  In  response, 
new  commentary  now  states  that 
these  procedures  should  be  supple¬ 
mented  where  necessary  to  make  cer¬ 
tain  that  State  agencies  are  provided  a 
reasonable  opportunity  to  review  all 
Federal  activities  likely  to  significant¬ 
ly  affect  the  coastal  zone. 

In  response  to  a  Federal  agency  com¬ 
ment,  a  new  paragraph  (c)  has  been 
added  to  emphasize  to  Federal  agen¬ 
cies  that  the  recommended  State  list¬ 
ing  and  monitoring  procedures  set 
forth  in  paragraphs  (a)  and  (b)  do  not 
remove  Federal  agency  responsibility 
for  providing  State  agencies  with  con¬ 
sistency  determinations  when  the  Fed¬ 
eral  agency  independently  concludes 
(i.e.,  without  the  assistance  of  State 
listing  or  monitoring)  that  the  pro¬ 
posed  activity  will  significantly  affect 
the  coastal  zone.  Finally,  in  response 
to  State  comments,  the  negative  deter¬ 
mination  criteria  in  paragraph  (d) 
(originally  paragraph  (c))  have  been 
expanded  to  cover  Federal  activities 
for  which  the  Federal  agency  under¬ 
took  a  thorough  consistency  assess¬ 
ment  and  developed  initial  findings  on 
the  effects  of  the  activity  on  the  coast¬ 
al  zone.  New  commentary  notes  that 
the  negative  determination  procedures 
are  set  forth  to  provide  States  with  an 
opportunity  to  review  borderline  cases. 

Section  930.37  Consistency  determi¬ 
nations  for  proposed  activities.  Pro¬ 
posed  paragraph  (b)  of  this  section  al¬ 
lowed  Federal  agencies  to  issue  gener¬ 
al  consistency  determinations  for 
major  Federal  activities  which  were 
performed  in  an  ongoing,  repetitive 
fashion.  One  Federal  agency  support¬ 
ed  this  proposal  and  recommended 
further  specificity.  Another  Federal 
agency  recommended  that  the  provi¬ 


sion  be  narrowed  to  assure  that  indi¬ 
vidually  significant  Federal  activities 
did  not  escape  State  review.  In  an  at¬ 
tempt  to  accommodate  both  recom¬ 
mendations,  NOAA  has  modified  the 
section  in  the  following  manner.  First, 
the  general  consistency  determination 
feature  is  retained  and  the  regulation 
specifically  points  out  its  utility  for  re¬ 
peated  Federal  activities  such  as  on¬ 
going  maintenance  and  waste  disposal. 
However,  the  regulation  also  states 
that  the  general  consistency  determi¬ 
nation  may  only  be  used  in  situations 
where  the  incremental  actions  are  re¬ 
petitive  or  periodic,  substantially  simi¬ 
lar  in  nature,  and  cause  only  insignifi¬ 
cant  coastal  zone  effects  when  per¬ 
formed  separately. 

Section  930.39  (originally  §930.40) 
Content  of  a  consistency  determina¬ 
tion.  In  response  to  comments,  NOAA 
deleted  the  examples  set  forth  in  para¬ 
graph  (b)— see  the  discussion  related 
to  §930.22  "Associated  facilities.”  In 
conjunction  with  this  change  in  the 
structure  of  the  regulations,  NOAA 
also  added  new  directives  which  state 
that  while  non-associated  facilities 
must  be  included  within  a  consistency 
determination’s  description  of  signifi¬ 
cant  effects  on  the  coastal  zone.  Fed¬ 
eral  agencies  are  not  responsible  for 
assessing  the  consistency  of  such  fa¬ 
cilities.  New  commentary  sets  forth  al¬ 
ternate  strategies  for  State  control 
over  such  facilities.  In  response  to 
Federal  agency  comments,  a  new  para¬ 
graph  (c)  has  been  added  which  points 
out  that  Federal  agencies  are  to  give 
appropriate  weight  to  the  various 
types  of  provisions  within  the  coastal 
management  program.  For  example, 
while  Federal  agencies  must  ensure 
that  their  activities  are  consistent  to 
the  maximum  extent  practicable  with 
the  enforceable  policies  of  the  pro¬ 
gram,  they  need  only  give  adequate 
consideration  to  management  program 
provisions  which  are  in  the  nature  of 
recommendations. 

Section  930.41  State  agency  re¬ 
sponse.  In  response  to  Federal  agency 
comments,  paragraph  (b)  has  been 
modified  so  that  the  extension  period, 
beyond  the  initial  45  days  provided  for 
State  review,  is  15  days  rather  than  30. 
The  purpose  of  this  change  is  to  bring 
the  Federal  consistency  regulations 
into  conformance  with  the  OMB  A-95 
and  NEPA  environmental  impact 
statement  comment  periods.  A  new 
paragraph  (c)  has  been  added,  at  the 
request  of  State  reviewers,  to  reiterate 
the  requirement  that  final  Federal 
agency  action  on  a  proposal  may  not 
be  taken  sooner  than  90  days  from  the 
issuance  of  the  consistency  determina¬ 
tion,  unless  both  the  State  and  Feder¬ 
al  agency  agree  to  an  alternative 
period.  This  requirement  is  restated  to 
alert  the  parties  to  the  opportunity 
for  continued  intergovernmental  con¬ 
sultation  in  the  event  Federal  and 
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State  agency  concerns  are  not  fully  re¬ 
solved  within  the  60-day  period  (45/ 
15)  of  State  agency  review. 

Section  930.42  (originally  §930.43) 
State  agency  disagreement  A  number 
of  Slates  reiterated  their  arguments 
that  Federal  agencies  should  be  re¬ 
quired  by  regulation  to  suspend  action 
on  Federal  activities  in  the  event  of  a 
State  objection.  NOAA  has  rejected 
this  argument  on  the  basis  that  the 
act  does  not  mandate  the  recommend¬ 
ed  suspension.  One  State  requested 
that  the  section  address  situations 
where  the  State  objects  to  a  proposed 
Federal  activity  on  the  basis  of  Feder¬ 
al  agency  failure  to  supply  sufficient 
information  about  the  proposal.  A  new 
paragraph  (b)  has  been  added  to  re¬ 
spond  to  this  request. 

Section  930.44  (originally  §930.45)' 
Availability  of  mediation  for  previous¬ 
ly  reviewed  activities.  In  response  to 
State  comments,  a  new  paragraph  (a) 
has  been  added  which  directs  Federal 
and  State  agencies  to  cooperate  in 
their  efforts  to  monitor  Federally  ap¬ 
proved  activities  in  order  to  make  cer¬ 
tain  that  such  activities  continue  to  be 
undertaken  in  a  manner  consistent,  to 
the  maximum  extent  practicable,  with 
the  State’s  management  program.  In 
response  to  a  Federal  agency  com¬ 
ment,  the  section  has  been  modified  to 
require  States  to  supply  Federal  agen¬ 
cies  with  supporting  information  in 
the  event  the  State  alleges  that  an  ac¬ 
tivity  is  no  longer  being  conducted  in  a 
manner  consistent,  to  the  maximum 
extent  practicable,  with  the  manage¬ 
ment  program.  The  changes  made  in 
this  section  have  also  been  made  in 
§  930.66  (originally  §  930.69)  and 
§  930.100  (originally  §  930.102). 

SUBPART  D — CONSISTENCY  FOR  ACTIVITIES 

REQUIRING  A  FEDERAL  LICENSE  OR 

PERMIT 

Section  930.51  Federal  license  or 
permit  In  response  to  Federal  agency 
and  industry  comments,  a  separate 
provision  has  been  added  (paragraph 
(b))  which  discusses  the  applicability 
of  the  Federal  consistency  provisions 
to  Federal  license  or  permit  renewals 
and  major  amendments.  One  industry 
reviewer  urged  that  the  section  point 
out  that  Outer  Continental  Shelf  oil 
and  gas  leases  were  not  to  be  consid¬ 
ered  a  license  or  permit  for  the  pur¬ 
poses  of  the  Act.  Another  State  re¬ 
viewer  urged  that  the  section  note 
that  Federal  onshore  leases  were  sub¬ 
ject  to  the  requirements  of  this  sub¬ 
part.  To  accommodate  both  reviewers, 
new  commentary  states  that  all  Feder¬ 
al  leases  are  subject  to  the  require¬ 
ment  of  subpart  D  with  the  exception 
of  leases  issued  pursuant  to  the  Outer 
Continental  Shelf  Lands  Act. 

Section  930.52  Applicant  Numer¬ 
ous  State  reviewers  objected  to  the  ex¬ 
clusion  of  Federal  agencies  from  the 
definition  of  “applicant.”  After  exam¬ 


ining  the  Act,  legislative  history  and 
the  arguments  presented  by  Federal 
and  State  agency  reviewers,  NOAA  has 
determined  that  retention  of  the  Fed¬ 
eral  agency  exclusion  is  appropriate. 
Numerous  industry  and  Federal 
agency  reviewers  argued  that  the  Act 
only  applied  to  applicants  who,  follow¬ 
ing  management  program  approval, 
filed  an  application  for  a  Federal  li¬ 
cense  or  permit.  Reviewers  pointed  out 
that  the  language  in  subsections 
307(c)(3)  (A)  and  (B),  combined  with 
statements  in  the  legislative  history 
referring  to  newly  proposed  activities, 
presented  a  persuasive  case  that  Con¬ 
gress  did  not  intend  to  apply  the  con¬ 
sistency  requirements  to  applications 
filed  prior  to  the  approval  of  a  coastal 
management  program.  NOAA  agrees 
with  this  interpretation  and  the  regu¬ 
lations  have  been  modified  according¬ 
ly.  Nevertheless,  NOAA  strongly  en¬ 
courages  Federal  agencies  to  consider 
fully  coastal  management  program 
provisions  whenever  the  timing  of 
Federal  review  ailows  such  consider¬ 
ation  with  regard  to  applications  filed 
prior  to  management  program  approv¬ 
al. 

Section  930.53  Affecting  the  coastal 
zone.  This  section  has  been  deleted. 
See  the  discussion  regarding  §  930.21. 

Section  930.54  (originally  §930.55) 
Unlisted  Federal  license  and  permit 
activities.  Industry,  State  and  Federal 
agency  reviewers  all  requested  that 
the  Assistant  Administrator’s  approval 
or  disapproval  of  a  State  agency  re¬ 
quest  to  review  an  unlisted  permit  ac¬ 
tivity  be  subject  to  procedures  which 
require  the  Assistant  Administrator  to 
issue  a  decision  with  supporting  com¬ 
ments.  Paragraphs  (c)  and  (d)  are  now 
responsive  to  these  requests.  In  re¬ 
sponse  to  a  number  of  State  com¬ 
ments,  a  new  paragraph  (e)  has  been 
created  which  provides  that  following 
Assistant  Administrator  approval,  con¬ 
currence  by  the  State  agency  shall  be 
conclusively  presumed  within  6 
months  from  the  original  Federal 
agency  notice  to  the  State  agency,  or 
within  3  months  from  receipt  of  the 
applicant’s  consistency  certification 
and  accompanying  information, 
whichever  period  terminates  last.  The 
purpose  of  this  provision  is  to  protect 
the  State  agency  from  an  applicant’s 
failure  to  submit  necessary  material  in 
a  timely  fashion  following  an  Assis¬ 
tant  Administrator’s  decision  which 
favors  State  review  of  the  proposed  ac¬ 
tivity. 

Section  930.56  Pending  applica¬ 
tions.  This  section  has  been  deleted. 
Sv  e  the  discussion  in  §  930.52. 

Section  930.55  (originally  §930.57) 
Availability  of  mediation  for  license  or 
permit  disputes.  One  industry  com¬ 
mentator  urged  that  an  applicant  be 
given  standing  to  request  Secretarial 
mediation  in  the  event  there  was  a  se¬ 
rious  disagreement  with  regard  to  a 


State’s  decision  to  review  a  proposed 
license  or  permit  activity.  NOAA  has 
rejected  this  recommendation  because 
the  Act  confines  the  mediation  process 
to  serious  disagreements  between  Fed¬ 
eral  and  State  agencies.  However,  in 
the  event  such  a-  disagreement  in¬ 
volves  a  Federal  license  or  permit  ac¬ 
tivity,  the  regulation  now  requires 
that  the  agency  requesting  mediation 
provide  notice  of  the  request  to  the 
applicant.  In  response  to  a  Federal 
agency  comment,  the  regulation  now 
indicates  that  the  existence  of  a  seri¬ 
ous  disagreement  will  not  prevent  the 
Federal  agency  from  approving  a  li¬ 
cense  or  permit  activity  which  the  As¬ 
sistant  Administrator  has  not  ap¬ 
proved  as  subject  to  State  review;  a 
similar  modification  has  also  been  in¬ 
corporated  into  §930.99  < Availability 
of  mediation  for  Federal  assistance 
disputes). 

Section  930.56  (originally  §930.58) 
State  agency  guidance  and  assistance 
to  applicants;  information  require¬ 
ments.  One  Federal  agency  reviewer 
recommended  that,  as  part  of  its  assis¬ 
tance  effort,  each  State  agency  make 
available  for  public  inspection  copies 
of  the  management  program  docu¬ 
ment.  NOAA  has  adopted  this  recom¬ 
mendation.  A  number  of  industry  re¬ 
viewers  urged  that  States  be  required 
to  specify  within  the  management  pro¬ 
gram  information  and  data  necessary 
to  assess  the  consistency  of  Federal  li¬ 
cense  and  permit  activities.  In  re¬ 
sponse,  NOAA  has  retained  the  provi¬ 
sion  which  allows  the  State,  in  its  dis¬ 
cretion,  to  include  such  material 
within  its  management  program.  If  a 
State  does  not  include  this  material  in 
the  management  program,  the  appli¬ 
cant  must,  at  a  minimum,  supply  the 
State  agency  with  the  information  re¬ 
quired  by  §930.58  (see  below).  If  a 
State  decides  to  incorporate  this  mate¬ 
rial  into  the  management  program 
after  its  approval,  it  must  be  added  to 
the  program  in  the  form  of  an  amend¬ 
ment  due  to  the  significant  nature  and 
importance  of  this  information.  A 
number  of  States  have  reiterated  their 
arguments  that  applicants  should  be 
required  to  provide  them  with  confi¬ 
dential  and  proprietary  information. 
NOAA  continues  to  hold  the  position 
that  the  Act  does  not  require  that 
such  information  be  submitted  to 
coastal  states.  However,  when  satisfied 
that  adequate  protection  against 
public  disclosure  exists,  applicants  are 
strongly  encouraged  to  provide  the 
States  with  such  information  when 
the  material  is  necessary  to  make  a 
reasoned  decision  on  the  consistency 
of  the  proposal  (see  §  930.58). 

Section  930.59  Federal  license  and 
permit  activities  having  interstate  ef¬ 
fects.  This  section  has  been  deleted. 
Numerous  Federal  agencies  pointed 
out  that  problems  of  interstate  coordi¬ 
nation  applied  with  respect  to  all  of 
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the  subparts  and  that  conflicting 
State  program  requirements  are  more 
appropriately  addressed  as  part  of  the 
section  305  and  306  provisions  of  the 
Act.  Accordingly,  instead  of  addressing 
this  problem  as  a  Federal  consistency 
matter,  the  issue  is  covered  instead  in 
the  Program  Approval  Regulations— 
see  15  CFR  923.34  (directing  each 
coastal  State  to  consult  with  adjoining 
coastal  States  during  the  program  de¬ 
velopment  process  in  order  to  promote 
uniform  management  of  a  common  re¬ 
source  and  to  minimize  the  possibility 
of  conflicting  uses  occuring  at  the 
Juncture  of  each  State’s  boundaries) 
and  15  CFR  923.56  (directing  coastal 
States  to  coordinate  their  efforts  with 
other  plans  which  interrelate  with  the 
State’s  coastal  management  program). 
A  number  of  industry  reviewers  urged 
that  Secretarial  intervention  be  re¬ 
quired  in  the  event  coordination  ef¬ 
forts  did  not  prevent  the  development 
of  conflicting  State  requirements. 
NOAA  has  rejected  this  recommenda¬ 
tion.  The  Act  does  not  compel  uniform 
requirements  among  adjacent  States. 
Accordingly,  there  may  develop  some 
cases  where  a  proposed  activity,  while 
permissible  in  one  State,  is  subject  to 
an  objection  based  upon  significant  in¬ 
consistent  effects  upon  a  neighboring 
State.  In  this  event,  the  Secretary  of 
Commerce,  may  intervene  if  such 
action  is  deemed  appropriate  (see  sub¬ 
part  H). 

Section  930.57  (originally  §930.60) 
Consistency  certifications.  One  Feder¬ 
al  agency  recommended  that  the  regu¬ 
lation  include  an  example  of  a  consis¬ 
tency  certification.  An  example  is  now 
provided.  Furthermore,  for  clarity 
purposes  a  separate  section  has  been 
developed  which  describes  the  neces¬ 
sary  data  and  information  which  must 
accompany  the  consistency  certifica¬ 
tion  (see  §  930.58). 

Section  930.58  Necessary  data  and 
information.  In  repsonse  to  numerous 
comments,  a  new  section  has  been  de¬ 
veloped  which  specifically  sets  forth 
the  material  which  an  applicant  must 
provide  to  the  State  agency.  Basically, 
the  submission  encompasses  four  ele¬ 
ments:  (i)  A  detailed  description  of  the 
activity,  (ii)  any  information  required 
by  the  State  agency  pursuant  to 
§  930.56(b)  (see  discussion  above),  (iii) 
a  brief  assessment  relating  the  effects 
of  the  proposal  to  the  relevant  ele¬ 
ments  of  the  management  program, 
and  (iv)  a  brief  set  of  findings,  derived 
from  the  assessment,  which  describes 
how  the  activity  will  be  conducted  in  a 
manner  consistent  with  the  provisions 
of  the  management  program.  In  re¬ 
sponse  to  a  Federal  agency  recommen¬ 
dation,  the  regulation  requires  the 
State  agency,  at  the  request  of  the  ap¬ 
plicant,  to  provide  assistance  for  devel¬ 
oping  the  assessment  and  findings. 
One  industry  reviewer  urged  that  the 
regulation  include  a  provision  which 


limited  the  time  period  during  which 
the  State  agency  could  request  submis¬ 
sion  of  necessary  information.  NOAA 
has  rejected  this  recommendation,  but 
has  added  in  §  930.60  (originally 
§  930.62)  Commencement  of  State 
agency  review,  the  directive  that  a 
State  agency  request  for  information 
or  data  in  addition  to  that  required  by 
§930.58  shall  not  extend  the  date  of 
commencement  of  State  agency 
review. 

Section  930.59  (originally  §  930.61) 
Multiple  permit  review.  One  State  and 
one  Federal  agency  reviewer  recom¬ 
mended  that  NOAA  require  applicants 
and  coastal  States  to  utilize  a  "one- 
stop”  multiple  permit  review  system. 
At  the  same  time  another  Federal 
agency  and  industry  reviewer  indicat¬ 
ed  a  preference  to  retain  the  option  of 
reviewing  permits  individually.  In  re¬ 
sponse,  NOAA  has  adopted  a  compro¬ 
mise  provision  which  directs  appli¬ 
cants  and  States  to  use  a  consolidated 
permit  review  system  to  the  extent 
practicable.  Accordingly,  if  difficulties 
arise  as  a  result  of  consolidated  review 
efforts,  the  applicant  and  State  may 
resort  to  individual  permit  review. 

Section  903.60  (originally  §930.62) 
Commencement  of  State  agency 
review.  A  number  of  industry  com¬ 
mentators  argued  that  State  review 
should  begin  at  the  time  the  State 
agency  receives  the  consistency  certifi¬ 
cation,  and  that  review  should  not  be 
delayed  pending  State  receipt  of  nec¬ 
essary  supporting  information.  NOAA 
has  rejected  this  argument  as  being 
contrary  to  the  requirements  of  the 
Act.  While  the  Act  states  that  the 
period  for  presumed  concurrence  ends 
within  6  months  after  receipt  of  the 
certification,  the  Act  also  states  that 
the  certification  shall  be  accompanied 
by  necessary  information  and  data. 
Accordingly,  the  submission  is  not 
complete  until  such  time  as  the  State 
agency  has  been  provided  both  the 
certification  and  the  supporting  infor¬ 
mation.  To  hold  otherwise  would  be  to 
interpret  the  Act  as  allowing  the  appli¬ 
cant,  as  a  practical  matter,  to  shorten 
the  permissible  period  of  State  review 
by  the  submission  of  supporting  infor¬ 
mation  at  a  date  subsequent  to  the 
submission  of  the  consistency  certifi¬ 
cation. 

Section  930.63  (originally  §930.65) 
State  agency  concurrence  with  a  con¬ 
sistency  certification. 

One  industry  reviewer  urged  that 
the  regulation  direct  Federal  agencies 
not  to  delay  processing  permit  applica¬ 
tions  pending  receipt  of  a  State  agen¬ 
cy’s  concurrence  or  objection,  and  to 
notify  immediately  the  applicant  and 
State  agency  in  the  event  the  Federal 
agency  determined  that  the  applica¬ 
tion  could  not  be  approved.  NOAA  has 
adopted  this  recommendation. 

Section  930.64  (originally  §930.66) 
State  agency  objection  to  a  consistency 


certification.  Numerous  industry  re¬ 
viewers  argued  that  it  was  impermissi¬ 
ble  to  permit  the  State  agency  to 
concur  with  a  certification  yet  reserve 
the  right  to  object  and  compel  modifi¬ 
cations  or  withdraw  its  concurrence 
following  such  approval.  NOAA  agTees 
with  this  argument  and  this  provision 
has  been  deleted  from  the  regulation. 
Instead,  State  monitoring  which  dis¬ 
closes  that  an  activity  is  not  being  con¬ 
ducted  in  a  manner  consistent  with 
the  management  program  is  addressed 
in  §  930.66  (see  discussion  below).  Two 
industry  reviewers  recommended  that 
the  regulation  require  that  any  State 
agency  objection  based  upon  the  re¬ 
ceipt  of  insufficient  information  be 
preceded  by  a  State  agency  request  for 
such  information,  thereby  allowing 
the  applicant  an  opportunity  to  avoid 
the  objection  by  submission  of  the  re¬ 
quested  material.  NOAA  has  accepted 
this  recommendation  and  new  lan¬ 
guage  has  been  added  to  the  regula¬ 
tion. 

Section  930.67  Management  pro¬ 
gram  equivalents  for  consistency 
review.  This  section  has  been  deleted. 
Numerous  industry  reviewers  urged 
that  this  section  specifically  include 
each  of  the  Act’s  requirements  related 
to  licenses  and  permits  (i.e.,  certifica¬ 
tion,  public  notice,  discretionary  hear¬ 
ings,  presumed  concurrence  within  6 
months,  right  of  appeal  to  the  Secre¬ 
tary,  etc.).  The  reviewers  were  con¬ 
cerned  that  without  reiteration  of 
these  requirements,  an  equivalent 
system  of  review  could  result  in  illegal 
circumvention  of  the  requirements  of 
the  Act.  Rather  than  restating  the 
Act’s  requirements  within  this  section, 
NOAA  decided  to  eliminate  the  section 
and  include  within  other  sections  the 
provisions  suggested  here.  According¬ 
ly,  §  930.53(c)  ( Management  program 
license  and  permit  listing )  now  in¬ 
cludes  a  provision  allowing  for  a  gener¬ 
al  concurrence.  Similarly,  §  930.56(b) 
(State  agency  guidance  and  assistance 
to  applicants;  information  require¬ 
ments)  has  additional  commentary  in¬ 
dicating  that  necessary  information 
and  data  may  include  State  or  local 
government  permits  which  are  re¬ 
quired  in  addition  to  the  Federal  li¬ 
cense  or  permit. 

SUBPART  E— CONSISTENCY  FOR  OUTER 

CONTINENTAL  SHELF  (OCS)  EXPLORA¬ 
TION,  DEVELOPMENT  AND  PRODUCTION 

ACTIVITIES 

Section  903.71  Federal  license  or 
permit  activities  described  in  detail. 
One  industry  reviewer  suggested  that 
if  the  Department  of  the  Interior  did 
not  require  an  OCS  license  or  permit 
activity  to  be  described  in  detail  in  the 
OCS  plan,  then  the  activity  would  be 
exempt  from  the  consistency  require¬ 
ments  of  the  Act.  NOAA  rejects  this 
suggestion.  For  purposes  of  clarity  on 
this  point,  new  commentary  now 
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states  that  if  such  activities  are  not  de¬ 
scribed  in  the  OCS  plan,  but  are  likely 
to  significantly  affect  the  coastal  zone, 
then  they  are  subject  to  the  license 
and  permit  review  requirements  of 
subpart  D. 

Section  930.73  Affecting  the  coastal 
zone.  This  section  has  been  deleted. 
See  the  discussion  in  §  930.21. 

Section  930.73  (originally  §930.74) 
OCS  plan.  In  response  to  industry 
comments,  a  new  provision  has  been 
added  which  states  that  the  require¬ 
ments  of  this  part  do  not  apply  to  Fed¬ 
eral  license  and  permit  applications 
filed  after  management  program  ap¬ 
proval  for  activities  described  in  detail 
in  OCS  plans  which  were  approved  by 
the  Secretary  of  the  Interior  prior  to 
management  program  approval. 
NOAA’s  explanation  for  this  decision 
is  set  forth  in  the  discussion  of  §  930.52 
(S00  Above)* 

Section  930.76  (originally  §930.77) 
Submission  of  an  OCS  plan  and  con¬ 
sistency  certification.  This  section  has 
been  modified  in  a  manner  similar  to 
the  changes  that  were  made  in 
§§  930.57-930.58.  First,  this  section 
solely  describes  the  certification  re¬ 
quirement  of  the  Act,  while  a  new 
§930.77  discusses  necessary  data  and 
information  which  must  accompany 
the  certification.  Next,  an  example  of 
a  certification  statement  is  provided. 

Section  930.77  Necessary  data  and 
information.  As  noted  above,  this  pro¬ 
vision  has  been  added  to  complement 
the  new  §  930.58.  The  major  change  is 
that  the  information  requirements  are 
no  longer  tied  to  OCS  Appendices. 
The  Appendices  have  been  deleted.  As 
indicated  in  the  preamble  to  the  pro¬ 
posed  regulations,  NOAA  and  the  De¬ 
partment  of  the  Interior  initiated  a 
joint  effort  to  consolidate  into  one  set 
of  regulations  the  description  of  OCS 
information  to  be  provided  to  affected 
coastal  States.  That  effort  has  result¬ 
ed  in  the  issuance  of  Interior  Depart¬ 
ment  regulations  governing  explora¬ 
tion,  development  and  production  op¬ 
erations  on  the  OCS  (see  30  CFR 
250.34—43  FR  3880  January  27,  1978) 
and  regulations  pertaining  to  an  OCS 
information  program  (see  30  CFR  Part 
252—43  FR  3887  January  27,  1978).  Ac¬ 
cordingly,  §  930.77  now  references 
these  regulations  as  the  system  for  re¬ 
ceiving  OCS  information  necessary  to 
assess  the  consistency  of  Federal  li¬ 
cense  and  permit  activities  described 
in  detail  in  OCS  plans. 

Section  930.80  Effect  of  State 
agency  concurrence.  One  Federal 
agency  reviewer  and  one  State  agency 
reviewer  recommended  that  this  sec¬ 
tion  include  a  monitoring  mechanism 
to  allow  States  to  compare  subse¬ 
quently  filed  permit  applications  with 
the  descriptions  set  forth  in  OCS 
plans  and  accompanying  information. 
NOAA  has  adopted  this  recommenda¬ 
tion,  and  a  new  provision  now  requires 


the  lessee  to  supply  the  State  agency 
with  a  copy  of  permit  applications 
unless  the  State  agency  indicates  that 
it  has  no  interest  in  receiving  such  in¬ 
formation.  This  new  provision  has  also 
been  included  within  §  930.84  ( Review 
of  amended  or  new  OCS  plans,  public 
notice). 

Section  930.86  Failure  to  comply 
substantially  with  an  approved  OCS 
plan.  The  proposed  provision  stated 
that  if  the  Secretary  made  the  finding 
of  substantial  noncompliance,  the 
lessee  would  have  to  comply  with  the 
originally  approved  OCS  plan  pending 
approval  of  an  amended  or  new  OCS 
plan.  One  industry  commentator 
noted  that  in  some  instances  it  might 
not  be  feasible  to  comply  with  the 
original  plan,  and  suggested  that  in 
such  cases  the  lessee  be  required  to 
comply  with  Interior  Department  in¬ 
terim  orders  until  a  new  or  amended 
plan  came  into  effect.  NOAA  has 
adopted  this  suggestion  in  modified 
form,  and  the  regulation  now  address¬ 
es  this  contingency  by  providing  for 
compliance  with  interim  orders  jointly 
issued  by  the  Secretary  of  Commerce 
and  the  U.S.  Geological  Survey. 

SUBPART  F— CONSISTENCY  FOR  FEDERAL 

ASSISTANCE  TO  STATE  AND  LOCAL  GOV¬ 
ERNMENTS 

Section  930.90  Objectives.  One  Fed¬ 
eral  agency  argued  that  the  entire 
subpart  should  reflect  the  position 
that  the  Federal  assisting  agency,  and 
not  the  State  agency,  had  the  respon¬ 
sibility  for  determining  when  Federal 
assistance  activities  were  not  consis¬ 
tent  with  an  approved  coastal  manage¬ 
ment  program.  NOAA  has  rejected 
this  position.  The  Act  and  the  sup¬ 
porting  statements  in  the  legislative 
history  clearly  demonstrate  that  the 
Federal  assistance  provision  of  section 
307  was  to  operate  in  the  same  manner 
as  the  Federal  license  and  permit  pro¬ 
visions— that  is,  the  State  agency 
would  determine  the  consistency  of 
the  proposed  activity,  and  in  the  event 
of  a  State  agency  objection,  the  appli¬ 
cant  could  appeal  to  the  Commerce 
Secretary.  In  that  event,  the  Act  pro¬ 
vides  for  a  “reasonable  opportunity 
for  detailed  comments  from  the  Feder¬ 
al  agency  involved  •  • 

Section  930.92  Applicant  agency. 
This  section  has  been  modified  to  re¬ 
flect  the  decision  that  only  applica¬ 
tions  filed  after  management  program 
approval  are  subject  to  the  require¬ 
ments  of  this  Subpart.  See  the  discus¬ 
sion  in  §  930.52  (above). 

Section  930.93  Affecting  the  coastal 
zone.  This  section  has  been  deleted. 
See  the  discussion  in  §  930.21  (above). 

Section  930.94  (originally  §930.95) 
Guidance  provided  by  the  State 
agency.  In  response  to  a  number  of 
comments,  this  section  has  been  re¬ 
structured  and  refined  to  promote  ad¬ 
ditional  clarity  and  understanding.  Ba¬ 


sically,  the  section  emphasizes  three 
issues:  (i)  Encouragement  for  the  de¬ 
velopment  of  a  list  of  Federal  assis¬ 
tance  activities,  (ii)  a  directive  stating 
that  a  geographic  provision  is  only  re¬ 
quired  when  the  State  wishes  to 
review  Federal  assistance  activities 
outside  of  the  coastal  zone  which  are 
likely  to  significantly  affect  the  coast¬ 
al  zone,  and  (iii)  a  directive  requiring 
intergovernmental  coordination  in  the 
event  a  list  or  geographic  provision  is 
developed. 

Section  930.97  (originally  section 
930.97)  Consistency  review.  One  State 
reviewer  recommended  that  the  regu¬ 
lation  include  a  directive  urging  Feder¬ 
al  agencies  to  continue  to  process  as¬ 
sistance  applications  pending  receipt 
of  the  State  agency’s  consistency  deci¬ 
sion,  and  to  notify  the  applicant 
agency  and  the  State  agency  immedi¬ 
ately  in  the  event  the  Federal  agency 
determined  that  the  assistance  appli¬ 
cation  would  be  rejected.  NOAA  has 
adopted  this  recommendation.  An¬ 
other  State  reviewer  urged  that  this 
section  include  a  provision  related  to  a 
State  agency  objection  based  upon  a 
determination  that  the  applicant 
agency  had  failed,  following  a  State 
agency  request,  to  supply  necessary 
supporting  information.  This  recom¬ 
mendation  has  also  been  adopted. 

Section  930.98  (originally  section 
930.99)  Federally  assisted  activities 
outside  of  the  coastal  zone  or  described 
geographic  area.  This  provision  applies 
to  State  agency  monitoring  of  Federal 
assistance  proposals  which  might  rea¬ 
sonably  be  expected  to  significantly 
affect  the  coastal  zone.  This  section 
has  been  modified  to  reference  the 
material  in  §930.54  (c)  and  (d)  which 
relates  to  Assistant  Administrator  ap¬ 
proval  or  disapproval  of  State  agency 
decisions  to  review  activities  selected 
through  the  monitoring  process  (see 
§  930.54  discussion  above). 

Section  930.100  Pending  applica¬ 
tions.  This  section  has  been  deleted. 
See  the  discussion  in  §§930.92  and 
930.52  (above). 

SUBPART  G — SECRETARIAL  MEDIATION 

Section  930.110  Objectives.  A  few 
Federal  and  State  agency  reviewers 
argued  that  the  mediation  provisions 
should  be  mandatory;  others,  however, 
argued  for  retention  of  a  voluntary 
mechanism.  NOAA’s  position  is  that 
the  Act  does  not  compel  operation  of  a 
mandatory  system— accordingly,  the 
latter  arguments  have  been  adopted. 

Section  930.11  Request  for  media¬ 
tion.  One  State  reviewer  urged  NOAA 
to  commit  the  Secretary  to  a  more 
forceful  effort  to  promote  mediation 
in  the  event  a  request  was  received. 
NOAA  has  adopted  this  recommenda¬ 
tion,  and  the  regulation  now  indicates 
that  if  an  agency  declines  an  offer  to 
enter  into  mediation  efforts,  the  Sec¬ 
retary  shall  seek  to  persuade  the 
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agency  to  reconsider  its  decision.  The 
Secretary  will  Cease  efforts  to  provide 
mediation  assistance  only  if  the 
agency  continues  to  refuse  the  media¬ 
tion  offer. 

Section  930.113  Public  hearing. 
One  individual  reviewer  urged  that 
the  hearing  officer  should  not  be  per¬ 
mitted  to  exclude  the  submission  of  in¬ 
formation.  NOAA  has  changed  the 
section  to  respond  to  this  concern  by 
allowing  repetitive  oral  presentations 
to  be  excluded  so  long  as  the  party  is 
offered  an  opportunity  to  provide  the 
hearing  officer  with  a  written  submis¬ 
sion  of  the  proposed  oral  presentation. 

Section  930.114  Secretarial  media¬ 
tion  efforts.  One  industry  reviewer 
pointed  out  that  mediation  efforts 
may,  in  some  instances,  involve  the  ex¬ 
amination  of  a  Federal  license  or 
permit  activity  (see,  for  example, 
§930.55).  In  such  cases,  the  reviewer 
urged  that  the  mediation  conference 
allow  for  applicant  participation. 
NOAA  has  accepted  this  recommenda¬ 
tion  in  modified  form,  and  the  regula¬ 
tion  now  permits  attendance  by  inter¬ 
ested  parties  whose  participation  is 
deemed  necessary  by  the  Secretary. 

Section  930.116  Judicial  review.  A 
number  of  reviewers  who  recommend¬ 
ed  mandatory  mediation  (see  the  dis¬ 
cussion  in  §930.110  above)  also  recom¬ 
mended  that  judicial  review  not  be 
available  until  mediation  efforts  were 
completed.  Since  NOAA  has  deter¬ 
mined  that  mediation  under  the  Act  is 
a  voluntary  system,  and  that  Federal 
agencies  are  not  required  to  cease 
action  following  a  State  agency  objec¬ 
tion  (see  §930.42— State  agency  dis¬ 
agreement-above),  parties  are  not 
precluded  from  seeking  timely  judicial 
review  where  otherwise  available  by 
law.  In  fact,  it  may  be  the  only  effec¬ 
tive  State  enforcement  tool  that  can 
be  used  in  the  event  intergovernmen¬ 
tal  cooperation  efforts  break  down. 
For  this  reason,  NOAA  has  rejected 
the  recommendation  posed  above. 

SUBPART  H— SECRETARIAL  REVIEW  RELAT¬ 
ED  TO  THE  OBJECTIVES  OR  PURPOSES  OF 

THE  ACT  AND  NATIONAL  SECURITY  IN¬ 
TERESTS 

Section  930.121  Consistent  with  the 
objectives  or  purposes  of  the  Act  A 
number  of  industry  reviewers  argued 
that  the  criteria  within  this  section 
were  too  narrow  in  scope  and  did  not 
provide  the  Secretary  with  sufficient 
discretion  to  set  aside  State  agency  ob¬ 
jections.  A  number  of  State  reviewers 
took  a  completely  opposite  position, 
arguing  that  the  criteria  within  the 
section  were  too  broad  and  would 
thereby  provide  the  Secretary  with 
unqualified  discretion  to  override 
State  agency  decisions.  NOAA  has  re¬ 
jected  both  sets  of  recommendations. 
This  section  was  developed  following 
extensive  public  comment  and  rigor¬ 
ous  interagency  analysis,  and  the  re- 
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viewers  did  not  provide  any  additional 
arguments  which  would  warrant  fur¬ 
ther  modification  of  this  section. 

Section  930.122  Necessary  in  the  in¬ 
terest  of  national  security.  One  Feder¬ 
al  agency  urged  that  the  Secretary  of 
Commerce  be  bound  by  the  views  of 
the  Defense  Department  with  respect 
to  national  security  matters.  During 
interagency  review  of  the  regulations, 
this  recommendation  was  rejected  on 
the  basis  that  it  was  contrary  to  the 
intent  of  the  Act  as  substantiated  by 
the  legislative  history.  Accordingly, 
this  regulation  retains  the  provision 
preserving  independent  Secretarial 
review  subject  to  the  advice  of  the  De¬ 
partment  of  Defense  and  other  Feder¬ 
al  agencies  having  national  security  in¬ 
terests. 

Section  930.128  Dismissal  of  ap¬ 
peals.  The  proposed  regulation  at 
paragraph  (d)  states  that  failure  of 
the  appellant  to  base  the  appeal  on 
either  overriding  national  interest  or 
national  security  grounds  (see 
§§930.121-930.122)  would  constitute 
cause  for  dismissal.  A  number  of  in¬ 
dustry  reviewers  have  renewed  their 
arguments  that  appeals  should  not  be 
dismissed  in  cases  where  an  applicant 
maintains  that  the  State  agency  has 
incorrectly  declared  an  activity  to  be 
inconsistent  with  the  management 
program.  NOAA  has,  again,  rejected 
this  recommendation  and,  accordingly, 
the  section  has  not  been  changed.  As 
noted  in  the  preamble  to  the  proposed 
regulations,  NOAA  has  determined 
that  the  Secretarial  case-by-case 
review  process  created  by  section  307 
(c)  and  (d)  of  the  Act  was  only  intend¬ 
ed  for  the  review  of  inconsistent  Fed¬ 
eral  actions  which  warranted  Federal 
approval  based  upon  overriding  na¬ 
tional  concerns.  NOAA’s  decision, 
however,  does  not  leave  the  aggrieved 
parties  cited  above  without  recourse. 
First  of  all,  in  subpart  I,  NOAA  has 
developed  a  new  section  (§930.142— 
discussed  below)  which  offers  a  forum 
within  the  Office  of  Coastal  Zone 
Management  (OCZM)  for  applicant 
complaints  regarding  alleged  State 
agency  mismanagement  of  the  Federal 
consistency  provisions.  Furthermore, 
as  noted  in  the  previous  preamble, 
OCZM  performance  review  efforts  do 
not  preclude  an  applicant  from  seek¬ 
ing  judicial  relief  where  otherwise 
available  in  the  event  a  State  agency 
fails  to  enforce  properly  management 
program  requirements  (see  for  exam¬ 
ple,  Mobil  Oil  v.  Kelley,  426  F.  Supp. 
230  (U.S.D.C.  S.D.  Ala.,  1976)  where  an 
oil  company  challenged  a  State’s 
denial  of  a  certification  required  under 
section  401  of  the  Federal  Water  Pol¬ 
lution  Control  Act).  The  underlying 
issue  is  not  whether  an  applicant  has  a 
means  for  addressing  the  specific  type 
of  grievance  cited  above,  since  OCZM 
and  judicial  review  are  available.  The 
central  issue  is  whether  the  Office  of 


the  Secretary  is  the  appropriate  forum 
for  dealing  with  these  types  of  griev¬ 
ances,  and  NOAA  has  concluded  that 
subsections  307  (c)  and  (d)  of  the  Act 
do  not  require  Secretarial  review  for 
such  cases. 

Section  930.132  Review  initiated  by 
the  Secretary.  In  response  to  Federal 
and  State  agency  comments,  this  sec¬ 
tion  has  been  modified  to  highlight 
three  additional  points:  (i)  Secretarial 
review  may  be  initiated  either  before 
or  after  the  completion  of  State 
agency  review,  (ii)  the  Secretary’s  deci¬ 
sion  to  initiate  review  may  be  influ¬ 
enced  by  requests  from  interested  par¬ 
ties,  and  (iii)  if  the  Secretary  decides 
to  initiate  review,  a  statement  describ¬ 
ing  the  basis  for  this  decision  must  be 
provided. 

SUBPART  I— ASSISTANT  ADMINISTRATOR 

REPORTING  AND  CONTINUING  REVIEW  OF 

FEDERAL  ACTIONS  SUBJECT  TO  THE  FED¬ 
ERAL  CONSISTENCY  REQUIREMENTS 

Section  930.140  Objectives.  In  re¬ 
sponse  to  numerous  comments,  this 
subpart  has  been  significantly  modi¬ 
fied  to  address  the  following  four 
issues:  (i)  Monitoring  of  Federal  ac¬ 
tions  which  are  believed  to  be  inconsis¬ 
tent  with  an  approved  management 
program  but  which  are  not  so  found 
by  the  Federal  or  State  reviewing 
agency,  (ii)  monitoring  of  Federal  ac¬ 
tions  believed  to  have  been  incorrectly 
determined  to  be  inconsistent  with  an 
approved  management  program,  (iii) 
the  reporting  of  any  Federal  actions 
found  by  the  Assistant  Administrator 
to  be  inconsistent  with  an  approved 
management  program,  and  (iv)  the 
performance  review  of  State  imple¬ 
mentation  of  the  Federal  consistency 
provisions. 

Section  930.142  Notification  of  Fed¬ 
eral  actions  believed  to  have  been  in¬ 
correctly  determined  to  be  inconsistent 
with  an  approved  management  pro¬ 
gram.  This  new  section  has  been 
adopted  in  response  to  the  numerous 
industry  comments  requesting  a  Fed¬ 
eral  agency  forum  for  the  submission 
of  complaints  regarding  possible  State 
agency  abuses  in  the  administration  of 
the  Federal  consistency  provisions  (see 
the  discussion  in  §  930.128). 

Section  930.145  Review  of  the  im¬ 
plementation  of  the  Federal  consisten¬ 
cy  provisions.  This  new  section  indi¬ 
cates  that  the  Assistant  Administra¬ 
tor’s  review  of  the  performance  of 
each  State’s  implementation  of  the 
Federal  consistency  provisions  shall  be 
incorporated  within  OCZM’s  general 
efforts  to  ascertain  any  instances 
where  a  State  has  not  adhered  to  its 
approved  management  program  and 
such  lack  of  adherence  is  not  justified. 
In  this  regard,  new  commentary  points 
out  that  15  CFR  923.83  (Program  Ap¬ 
proval  Regulations)  addresses  defects 
in  management  program  administra¬ 
tion  which  may  lead  to  termination 


FEDERAL  REGISTER,  VOL  43,  NO.  49— MONDAY,  MARCH  13,  1978 


RULES  AND  REGULATIONS 


10517 


and  withdrawal  of  Federal  funding 
and  cessation  of  the  operation  of  the 
Federal  consistency  provisions. 

APPENDIX  A— INFORMATION  TO  BE  SUB¬ 
MITTED  WITH  AN  OCS  EXPLORATION 
PLAN 

APPENDIX  B— INFORMATION  TO  BE  SUB¬ 
MITTED  WITH  AN  OCS  DEVELOPMENT 
PLAN 

These  appendices  have  been  deleted. 
See  the  discussion  in  §  930.77  (above). 

Environmental  and  Inflationary 
Impact  Statements 

One  industry  reviewer  requested 
that  an  environmental  impact  state¬ 
ment  be  issued  on  the  promulgation  of 
these  regulations.  As  indicated  in  the 
preamble  to  the  proposed  regulations, 
the  Assistant  Administrator,  in  accor¬ 
dance  with  the  guidelines  of  the  Coun¬ 
cil  on  Environmental  Quality  and  De¬ 
partment  of  Commerce  Administrative 
Order  316-6,  determined  that  an  envi¬ 
ronmental  impact  statement  would 
not  be  necessary  or  timely  with  re¬ 
spect  to  promulgation  of  these  regula¬ 
tions.  A  copy  of  this  negative  determi¬ 
nation,  which  has  received  concur¬ 
rence  from  NOAA  and  the  Depart¬ 
ment  of  Commerce,  is  available  for 
review  at  the  Office  of  Coastal  Zone 
Management. 

Another  reviewer  requested  that  an 
inflationary  impact  statement  be 
issued  on  the  promulgation  of  these 
regulations.  An  evaluation  of  the  infla¬ 
tionary  determination  criteria  in  Sec¬ 
tion  5  of  Department  of  Commerce 
Administrative  Order  218-6,  which 
sets  forth  procedures  for  such  state¬ 
ments,  led  to  the  conclusion,  indicated 
in  the  preamble  to  the  proposed  regu¬ 
lations,  that  an  inflationary  impact 
statement  was  not  required  in  this  in¬ 
stance. 

Following  consideration  of  com¬ 
ments  received  and  other  relevant  in¬ 
formation,  there  are  adopted  below 
final  regulations  describing  the  poli¬ 
cies  and  procedures  for  the  implemen¬ 
tation  of  the  Federal  consistency  pro¬ 
visions  of  the  Act. 

Dated:  March  7,  1978. 

T.  P.  Gleiter, 
Assistant  Administrator 
for  Administration. 

Accordingly,  15  CFR  Part  930  is 
amended  as  follows: 

Subpart  A — Objective* 

Sec. 

»30.1  Overall  Objectives. 

Subpart  B — General  Definition* 

930.10  Index  to  definitions. 

930.11  Act. 

930.12  Section. 

930.13  Secretary. 

930.14  Executive  Office  of  the  President. 

930.15  OCZM. 


Sec. 

930.16  Assistant  Administrator. 

930.17  Federal  agency. 

930.18  State  agency. 

930.19  Management  program. 

930.20  Coastal  Zone. 

930.21  Significantly  affecting  the  coastal 
zone. 

930.22  Associated  facilities. 

Subpart  C — Consistency  for  Federal  Activities 

930.30  Objectives. 

930.31  Federal  activity. 

930.32  Consistent  to  the  maximum  extent 
practicable. 

930.33  Identifying  Federal  activities  signifi¬ 
cantly  affecting  the  coastal  zone. 

930.34  Federal  agency  consistency  determi¬ 
nations. 

930.35  Federal  and  State  agency  coordina¬ 
tion. 

930.36  Availability  of  mediation  for  nega¬ 
tive  determination  disputes. 

930.37  Consistency  determinations  for  pro¬ 
posed  activities. 

930.38  Consistency  determinations  for  ac¬ 
tivities  initiated  prior  to  management 
program  approval. 

930.39  Content  of  a  consistency  determina¬ 
tion. 

930.40  Multiple  Federal  agency  participa¬ 
tion. 

930.41  State  agency  response. 

930.42  State  agency  disagreement. 

930.43  Availability  of  mediation  for  dis¬ 
putes  concerning  proposed  activities. 

930.44  Availability  of  mediation  for  previ¬ 
ously  reviewed  activities. 

Subpart  D — Consistency  for  Activities 
Requiring  a  Federal  License  or  Permit 

930.50  Objectives 

930.51  Federal  license  or  permit. 

930.52  Applicant. 

930.53  Management  program  license  and 
permit  listing. 

930.54  Unlisted  Federal  license  and  permit 
activities. 

930.55  Availability  of  mediation  for  license 
or  permit  disputes. 

930.56  State  agency  guidance  and  assis¬ 
tance  to  applicants;  information  require¬ 
ments. 

930.57  Consistency  certifications. 

930.58  Necessary  data  and  information. 

930.59  Multiple  permit  review. 

930.60  Commencement  of  State  agency 
review. 

930.61  Public  notice. 

930.62  Public  hearings. 

930.63  State  agency  concurrence  with  a 
consistency  certification. 

930.64  State  agency  objection  to  a  consis¬ 
tency  certification. 

930.65  Federal  permitting  agency  responsi¬ 
bility. 

930.66  Availability  of  mediation  for  previ¬ 
ously  reviewed  activities. 

Subpart  E — Consistency  for  Outer  Continental 
Shelf  (OCS)  Exploration,  Development  and 
Production  Activities 

930.70  Objectives. 

930.71  Federal  license  or  permit  activity 
described  in  detail. 

930.72  Person. 

930.73  OCS  plan. 

930.74  OCS  activities  subject  to  State 
agency  review. 

930.75  State  agency  assistance  to  persons; 
information  requirements. 

930.76  Submission  of  an  OCS  plan  and  con¬ 
sistency  certification. 


Sec. 

930.77  Necessary  data  and  information. 

930.78  Commencement  of  State  agency 
review;  public  notice. 

930.79  State  agency  concurrence  or  objec¬ 
tion. 

930.80  Effect  of  State  agency  concurrence. 

930:81  Federal  permitting  agency  responsi¬ 
bility. 

930.82  Multiple  permit  review. 

930.83  Amended  or  new  OCS  plans. 

930.84  Review  of  amended  or  new  OCS 
plans;  public  notice. 

930.85  Continuing  State  agency  objections. 

930.86  Failure  to  comply  substantially  with 
an  OCS  plan. 

Subpart  F — Consistency  for  Federal  Assistance 
to  State  and  Local  Governments 

930.90  Objectives. 

930.91  Federal  assistance. 

930.92  Applicant  agency. 

930.93  OMB  A-95  process. 

930.94  Guidance  provided  by  the  State 
agency. 

930.95  OMB  A-95  project  notification  and 
review. 

930.96  Consistency  review. 

930.97  Federal  assisting  agency  responsibil¬ 
ity. 

930.98  Federally  assisted  activities  outside 
of  the  coastal  zone  or  the  described  geo¬ 
graphic  area. 

930.99  Availability  of  mediation  for  Feder¬ 
al  assistance  disputes. 

930.100  Availability  of  mediation  for  previ¬ 
ously  reviewed  activities. 

Subpart  G — Secretarial  Mediation 

930.110  Objectives. 

930.111  Informal  negotiations. 

930.112  Request  for  mediation. 

930.113  Public  hearings. 

930.114  Secretarial  mediation  efforts. 

930.115  Termination  of  mediation. 

930.116  Judicial  review. 

Subpart  H — Secretarial  Review  Related  to  the 
Objectives  or  Purposes  of  the  Act  and  Na¬ 
tional  Security  Interests 

930.120  Objectives. 

930.121  Consistent  with  the  objectives  or 
purposes  of  the  Act. 

930.122  Necessary  in  the  interest  of  nation¬ 
al  security. 

930.123  Appellant. 

930.124  Informal  discussions 

930.125  Appeals  to  the  Secretary. 

930.126  Federal  and  State  agency  re¬ 
sponses  to  appeals. 

930.127  Public  notice;  receipt  of  comments. 

930.128  Dismissal  of  appeals. 

930.129  Public  hearings. 

930.130  Secretarial  review. 

930.131  Federal  agency  responsibility. 

930.132  Review  initiated  by  the  Secretary. 

930.133  Public  notice;  receipt  of  comments; 
public  hearings. 

930.134  Secretarial  review;  Federal  agency 
responsibility. 

Subpart  I — Assistant  Administrator  Reporting 
and  Continuing  Review  of  Federal  Actions 
Subject  to  the  Federal  Consistency  Require¬ 
ments 

930.140  Objectives. 

930.141  Notification  of  Federal  actions  be¬ 
lieved  to  be  inconsistent  with  approved 
management  programs. 

930.142  Notification  of  Federal  actions  be¬ 
lieved  to  have  been  incorrectly  deter- 
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Sec. 

mine*!  to  be  inconsistent  with  an  ap¬ 
proved  mangement  program. 

930.143  Assistant  Administrator  reporting. 

930.144  Assistant  Administrator  advisory 
statements. 

930.145  Review  of  the  implementation  of 
the  Federal  consistency  provisions. 

Authority.— Secs.  307,  316  and  317,  Coast¬ 
al  Zone  Management  Act  of  1972,  Pub.  L. 
92-583,  86  Stat.  1280  (16  U.S.C.  1451  et  seq.), 
as  amended  by  Pub.  L.  94-370,  90  Stat.  1013. 

Subpart  A — Objectives 

§  930.1  Overall  objectives. 

The  objectives  of  these  regulations 
are:  (a)  To  describe  the  obligations  of 
all  agencies,  individuals  and  other  par¬ 
ties  who  are  required  to  comply  with 
the  Federal  consistency  provisions  of 
the  Coastal  Zone  Management  Act; 

(b)  To  implement  the  Federal  consis¬ 
tency  provisions  in  a  manner  which 
strikes  a  balance  between  the  need  to 
ensure  consistency  for  Federal  actions 
significantly  affecting  the  coastal  zone 
with  approved  coastal  management 
and  the  need  to  promote  Federal  pro¬ 
grams: 

(c)  To  provide  flexible  procedures 
which  foster  intergovernmental  coo¬ 
peration  and  minimize  duplicative 
effort  and  unnecessary  delay,  while 
making  certain  that  the  objectives  of 
the  Federal  consistency  provisions  of 
the  Act  are  satisfied; 

(d)  To  interpret  significant  terms  in 
the  Federal  consistency  provisions  so 
that  they  can  be  uniformly  under¬ 
stood  and  adhered  to  by  all  agencies, 
individuals  and  other  affected  parties; 

(e)  To  provide  procedures  to  make 
certain  that  all  Federal  agency  and 
State  agency  consistency  decisions  are 
directly  related  to  the  objectives,  poli¬ 
cies,  standards  and  other  criteria  set 
forth  in,  or  referenced  as  part  of,  ap¬ 
proved  coastal  management  programs; 

(f)  To  provide  procedures  which  the 
Secretary,  in  cooperation  with  the  Ex¬ 
ecutive  Office  of  the  President,  may 
use  to  mediate  serious  disagreements 
which  arise  between  Federal  and  State 
agencies  during  the  administration  of 
approved  coastal  management  pro¬ 
grams; 

(g)  To  provide  procedures  which 
permit  the  Secretary  to  review  Federal 
license  or  permit  activities,  or  Federal 
assistance  activities,  to  determine 
whether  they  are  consistent  with  the 
objectives  or  purposes  of  the  Act,  or 
are  necessary  in  the  interest  of  nation¬ 
al  security; 

(h)  To  provide  procedures  which 
permit  interested  parties  to  notify  the 
Assistant  Administrator  for  Coastal 
Zone  Management  of  Federal  actions 
believed  to  be  inconsistent  with  ap¬ 
proved  coastal  management  programs, 
or  believed  to  have  been  incorrectly 
determined  to  be  inconsistent  with  an 
approved  management  program;  and 

(i)  To  provide  procedures  for  the  re¬ 
porting  of  any  Federal  actions  found 


by  the  Assistant  Administrator  for 
Coastal  Zone  Management  to  be  in¬ 
consistent  with  an  approved  coastal 
zone  management  program,  and  for 
the  performance  review  of  State  im¬ 
plementation  of  the  Federal  consisten¬ 
cy  provisions. 

Subpart  B — General  Definitions 

§  930.10  Index  to  definitions. 

The  following  list  includes  all  terms 
defined  in  Part  930  of  this  title  keyed 
to  the  section  or  paragraph  in  which 
they  are  defined. 


Term  Section 

Act _  930.11 

Appellant _  930.123 

Applicant.......................................................  930.52 

Applicant  agency _ .......... _  930.92 

Assistant  Administrator -  930.16 

Associated  facilities  - - —  930.22 

Coastal  Zone  ....... _ ....  930.20 

Consistent  to  the  maximum  extent  prac¬ 
ticable. . . .  930.32 

Consistent  with  the  objectives  or  pur¬ 
poses  of  the  Act _ ... _ .................. -  930.121 

Development  project .... _ .........  930.31(b) 

Executive  Office  of  the  President .  930.14 

Failure  substantially  to  comply  with  an 

OCS  plan . 930.86(d) 

Federal  acUvity _ _ _ ..... _ .................  930.31 

Federal  agency _ ......................... - 930.17 

Federal  assistance _ _ 930.91 

Federal  license  or  permit _ 930.51 

Federal  license  or  permit  activity  de¬ 
scribed  in  detail.........................................  930.71 

Management  program . ;. .  930.19 

Necessary  in  the  interest  of  national  se¬ 
curity _  930.122 

OCS  plan _  930.73 

OCZM _  930.15 

OMB  A-95  process _ .... _  930.93 

Person _ .................... _ ......  930.72 

Secretary _ .... - ............ - - —  930.13 

Section . . . . ............................  930.12 

Significantly  affecting  the  coastal  zone...  930.21 

State  agency ........... _ 930.18 


§930.11  Act. 

The  term  "Act”  means  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (16  U.S.C.  1451  et  seq.). 

§  930.12  Section. 

The  term  “Section”  means  a  section 
of  the  Coastal  Zone  Management  Act 
of  1972,  as  amended. 

§  930.13  Secretary. 

The  term  "Secretary”  means  the 
Secretary  of  the  U.S.  Department  of 
Commerce. 

§  930.14  Executive  Office  of  the  President. 

The  term  “Executive  Office  of  the 
President”  means  the  office,  council, 
board,  or  other  entity  within  the  Ex¬ 
ecutive  Office  of  the  President  which 
shall  participate  with  the  Secretary  in 
seeking  to  mediate  serious  disagree¬ 
ments  which  may  arise  between  a  Fed¬ 
eral  agency  and  a  coastal  State. 

§930.15  OCZM. 

The  term  “OCZM”  means  the  Office 
of  Coastal  Zone  Management,  Nation¬ 
al  Oceanic  and  Atmospheric  Adminis¬ 
tration,  U.S.  Department  of  Com¬ 
merce. 

§  930.16  Assistant  Administrator. 

The  term  “Assistant  Administrator” 
means  the  Assistant  Administrator  for 


Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administra¬ 
tion,  U.S.  Department  of  Commerce. 

§  930.17  Federal  agenc*'. 

The  term  “Federal  agency"  means 
any  department,  agency,  board,  com¬ 
mission,  council,  independent  office  or 
similar  entity  within  the  executive 
branch  of  the  Federal  Government,  or 
any  wholly  owned  Federal  Govern¬ 
ment  corporation. 

§930.18  State  agency. 

(a)  The  term  “State  agency”  means 
the  agency  of  the  State  government 
designated  pursuant  to  section 
306(c)(5)  of  the  Act  to  receive  and  ad¬ 
minister  grants  for  an  approved  coast¬ 
al  management  program,  or  a  single 
designee  State  agency  appointed  by 
the  306(c)(5)  State  agency.  Any  ap¬ 
pointment  by  the  306(c)(5)  State 
agency  of  a  designee  agency  must  be 
described  in  the  State’s  management 
program.  In  the  absence  of  such  de¬ 
scription,  all  consistency  determina¬ 
tions,  consistency  certifications  and 
Federal  assistance  proposals  shall  be 
sent  to  and  reviewed  by  the  306(c)(5) 
State  agency. 

(b)  The  State  agency  is  responsible 
for  commenting  on  Federal  agency 
consistency  determinations  (see  sub¬ 
part  C  of  this  part),  concurring  with  or 
objecting  to  consistency  certifications 
for  Federal  licenses,  permits,  and 
Outer  Continental  Shelf  plans  (see 
subparts  D  and  E  of  this  part),  and  re¬ 
viewing  the  consistency  of  Federal  as¬ 
sistance  activities  proposed  by  State  or 
local  government  agencies  (see  subpart 
F  of  this  part).  The  State  agency  shall 
be  responsible  for  securing  necessary 
review  and  comment  from  other  State, 
regional,  or  local  government  agencies. 
Thereafter,  only  the  State  agency  is 
authorized  to  comment  officially  on  a 
Federal  consistency  determination, 
concur  with  or  object  to  a  consistency 
certification,  or  determine  the  consis¬ 
tency  of  a  proposed  Federal  assistance 
activity. 

The  term  “management  program” 
has  the  same  definition  as  provided  in 
section  304(11)  of  the  Act,  except  that 
for  the  purposes  of  this  part  the  term 
is  limited  to  those  management  pro¬ 
grams  adopted  by  a  coastal  State  in  ac¬ 
cordance  with  the  provisions  of  section 
306  of  the  Act,  and  approved  by  the 
Assistant  Administrator. 

The  term  “coastal  zone”  has  the 
same  definition  as  provided  in  section 
304(1)  of  the  Act. 

( Comment  See  15  CFR  923.33  for  a  discus¬ 
sion  of  the  relationship  between  the  Federal 
consistency  provisions  of  the  Act  and  Feder¬ 
al  lands  excluded  from  the  boundaries  of 
the  coastal  zone.) 

§930.21  Significantly  affecting  the  coastal 
zone. 

(a)  The  term  “significantly  affecting 
the  coastal  zone”  describes  the  coastal 
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zone  effect  caused  by  either  a  Federal 
activity  including  a  development  pro¬ 
ject  (see  subpart  C  of  this  part),  a  Fed¬ 
eral  license  or  permit  activity  (see  sub¬ 
parts  D  and  E  of  this  part)  or  a  Feder¬ 
al  assistance  activity  (see  subpart  F  of 
this  part)  which  is  sufficient  to  trigger 
the  responsibility  for  complying  with 
the  Federal  consistency  requirements 
of  this  part. 

(b)  The  Federal  actions  cited  in 
paragraph  (a)  of  this  section  will  meet 
the  requirements  of  this  section  if  the 
Federal  agency  (see  subpart  C  of  this 
part)  or  the  State  agency  (see  subparts 
D,  E,  and  F  of  this  part)  responsible 
for  reviewing  the  actions  determines 
that  the  actions  cause  significant: 

(1)  Changes  in  the  manner  in  which 
land,  water,  or  other  coastal  zone  nat¬ 
ural  resources  are  used; 

(2)  Limitations  on  the  range  of  uses 
of  coastal  zone  natural  resources;  or 

(3)  Changes  in  the  quality  of  coastal 
zone  natural  resources. 

The  significance  of  the  changes  or 
limitations  caused  by  the  Federal 
action  must  be  considered  in  terms  of 
the  primary,  secondary,  and  cumula¬ 
tive  effects  on  the  coastal  zone.  A  Fed¬ 
eral  action  which  causes  significant 
changes  in  or  limitations  on  coastal 
zone  natural  resources  meets  the  re¬ 
quirements  of  this  section  even  when 
the  action  causes  both  beneficial  and 
adverse  coastal  zone  effects  and,  on 
balance,  the  effects  are  determined  to 
be  beneficial. 

( Comment  The  issue  of  whether  a  par¬ 
ticular  type  of  Federal  action  (e.g..  Federal 
activity,  development  project,  license, 
permit  or  assistance)  significantly  affects 
the  coastal  zone  is  separate  from  whether 
the  proposed  action  satisfies  the  relevant 
consistency  requirement  of  the  Act.  The 
former  issue  simply  addresses  a  test  which, 
once  met  by  a  Federal  action,  leads  to  an  op¬ 
portunity  for  State  agency  review  of  the 
proposed  action.  During  the  review  stage 
the  issue  of  the  consistency  of  the  proposed 
Federal  action  with  the  management  pro¬ 
gram  can  be  analyzed.  The  State  agency  can 
then  plan  for  and  manage  the  significant 
coastal  zone  effects  resulting  from  consis¬ 
tent  Federal  actions  as  well  as  provide  ap¬ 
propriate  responses  to  those  Federal  actions 
found  to  be  inconsistent  with  the  manage¬ 
ment  program.) 

§930.22  Associated  facilities. 

The  term  “associated  facilities”  de¬ 
scribes  all  proposed  facilities: 

(a)  Which  are  specifically  designed, 
located,  constructed,  operated,  adapt¬ 
ed,  or  otherwise  used,  in  full  or  in 
major  part,  to  meet  the  needs  of  a 
Federal  action  (e.g.,  activity,  develop¬ 
ment  project,  license,  permit,  or  assis¬ 
tance),  and 

(b)  Without  which  .he  Federal 
action,  as  proposed,  could  not  be  con¬ 
ducted. 

All  further  requirements  in  this  part 
related  to  the  review  of  and  consisten¬ 
cy  for  Federal  activities  including  de¬ 


velopment  projects  (see  subpart  C  of 
this  part).  Federal  license  and  permit 
activities  (see  subparts  D  and  E  of  this 
part)  and  Federal  assistance  activities 
(see  subpart  F  of  this  part)  also  apply 
to  associated  facilities  related  to  those 
Federal  actions.  Therefore,  the  propo¬ 
nent  of  a  Federal  action  must  consider 
whether  the  Federal  action  and  its  as¬ 
sociated  facilities  significantly  affect 
the  coastal  zone  and,  if  so,  whether 
these  interrelated  activities  satisfy  the 
relevant  consistency  requirement  of 
the  Act. 

(.Comment  Associated  facilities  are,  in  re¬ 
ality,  an  indispensable  part  of  the  proposed 
Federal  action.  Accordingly,  this  section  re¬ 
quires  their  concurrent  review  along  with 
the  remainder  of  the  proposal  to  ensure 
that  the  State  agency  is  informed  of  all  the 
critical  elements  of  the  proposal.  As  a 
result,  the  State  agency  will  have  complete 
information  to  fulfill  its  coastal  planning 
and  management  responsibilities,  and  the 
proponent  of  the  Federal  action  will  not  be 
faced  with  the  situation  where  there  has 
been  receipt  of  State  agency  approval  re¬ 
garding  one  element  of  the  project  with 
later  objection  to  an  associated  facility 
which  was  not  earlier  reviewed  with  the  re¬ 
mainder  of  the  proposal.  For  example,  this 
section  requires  a  Federal  agency  to  make 
certain  that  both  a  proposed  Federal  waste 
treatment  facility  and  a  proposed  pipeline 
connection  which  must  be  constructed  to 
meet  the  needs  of  the  facility  are  consistent, 
to  the  maximum  extent  practicable,  with  an 
approved  management  program  where  these 
interrelated  activities  significantly  affect 
the  coastal  zone  (see  subpart  C  of  this 
part).) 

§  930.30  Objectives. 

The  provisions  of  this  subpart  are 
provided  to  assure  that  all  Federally 
conducted  or  supported  activities  in¬ 
cluding  development  projects  signifi¬ 
cantly  affecting  the  coastal  zone  are 
undertaken  in  a  manner  consistent  to 
the  maximum  extent  practicable  with 
approved  State  coastal  management 
programs. 

(Comment  Statutory  citation,  Subsection 
307(c)(1):  “Each  Federal  agency  conducting 
or  supporting  activities  directly  affecting 
the  coastal  zone  snail  conduct  or  support 
those  activities  in  a  manner  which  is,  to  the 
maximum  extent  practicable,  consistent 
with  approved  state  management  pro¬ 
grams." 

Subsection  307(cX2): 

"Any  Federal  agency  which  shall  undertake 
any  development  project  in  the  coastal  zone 
of  a  state  shall  insure  that  the  project  is,  to 
the  maximum  extent  practicable,  consistent 
with  approved  state  management  pro¬ 
grams.”) 

§  930.31  Federal  activity. 

(a)  The-  term  “Federal  activity” 
means  any  functions  performed  by  or 
on  behalf  of  a  Federal  agency  in  the 
exercise  of  its  statutory  responsibil¬ 
ities. 

(Comment  A  Federal  activity  is  per¬ 
formed  on  behalf  of  a  Federal  agency  in  sit¬ 


uations  where  a  contractor  will  undertake 
the  construction,  operation,  or  other  func¬ 
tions  of  the  Federal  agency.  For  example, 
the  private  construction  of  a  Federal  mili¬ 
tary  installation  meets  this  test.) 

(b)  A  Federal  development  project  is 
a  Federal  activity  involving  the  plan¬ 
ning,  construction,  modification,  or  re¬ 
moval  of  public  works,  facilities,  or 
other  structures,  and  the  acquisition, 
utilization,  or  disposal  of  land  or  water 
resources. 

(c)  The  term  “Federal  activity”  does 
not  include  the  issuance  of  a  Federal 
license  or  permit  to  an  applicant  oi 
person  (see  subparts  D  and  E  of  this 
part)  or  the  granting  of  Federal  assis¬ 
tance  to  an  applicant  agency  (see  sub- 
part  F  of  this  part). 

(Comments.  Federal  activities  other  than 
development  projects  may  be  viewed  as  a  re¬ 
sidual  category  covering  Federal  actions 
which  are  neither  Federal  development  pro¬ 
jects  nor  activities  covered  by  the  Federal  li¬ 
cense,  permit  and  assistance  subparts.  Ex¬ 
amples  would  include: 

(1)  Federal  waste  disposal  plans  developed 
for  Federal  facilities  pursuant  to  statutory 
or  regulatory  directives  (the  plan  is  an  activ¬ 
ity  but  not  a  development  project); 

(2)  Federal  agency  activities  requiring  a 
Federal  license  or  permit  (such  activities  by 
Federal  agencies  are  not  covered  by  the 
Federal  license  and  permit  subpart);  and 

(3)  Federal  assistance  for  housing  develop¬ 
ment  to  entities  other  than  State  and  local 
governments,  such  as  to  private  interests  or 
Indian  tribes  (the  Federal  assistance  provi¬ 
sions  in  subpart  F  only  apply  to  State  and 
local  government  applicants  for  Federal  as¬ 
sistance).) 

§  930.32  Consistent  to  the  maximum 
extent  practicable. 

(a)  The  term  "consistent  to  the 
maximum  extent  practicable”  de¬ 
scribes  the  requirement  for  Federal  ac¬ 
tivities  including  development  projects 
significantly  affecting  the  coastal  zone 
of  States  with  approved  management 
programs  to  be  fully  consistent  with 
such  programs  unless  compliance  is 
prohibited  based  upon  the  require¬ 
ments  of  existing  law  applicable  to  the 
Federal  agency’s  operations.  If  a  Fed¬ 
eral  agency  asserts  that  compliance 
with  the  management  program  is  pro¬ 
hibited,  it  must  clearly  describe  to  the 
State  agency  the  statutory  provisions, 
legislative  history,  or  other  legal  au¬ 
thority  which  limits  the  Federal  agen¬ 
cy’s  discretion  to  comply  with  the  pro¬ 
visions  of  the  management  program. 

(Comment  The  word  “practicable”  within 
this  definition  means  capable  of  being  done. 
When  modified  by  the  phrase  "to  the  maxi¬ 
mum  extent,”  the  complete  term  means  to 
the  fullest  degree  permit  by  existing  law. 
Federal  agency  conformance  with  existing 
law  is  preserved  as  a  result  of  section  307(e) 
of  the  Act  which  declares  that: 

“Nothing  in  this  title  shall  be  construed: 
(1)  To  diminish  either  Federal  or  state  juris¬ 
diction,  responsibility,  or  rights  in  the  field 
of  planning,  development,  or  control  of 
water  resources,  submerged  lands,  or  naviga¬ 
ble  waters;  nor  to  displace,  supersede,  limit. 
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or  modify  any  interstate  compact  or  the  ju¬ 
risdiction  or  responsibility  of  any  legally  es¬ 
tablished  joint  or  common  agency  of  two  or 
more  states  or  of  two  or  more  states  and  the 
Federal  Government;  nor  to  limit  the  au¬ 
thority  of  Congress  to  authorize  and  fund 
projects; 

(2)  As  superseding,  modifying,  or  repeal¬ 
ing  existing  laws  applicable  to  the  various 
Federal  agencies;  nor  to  affect  the  jurisdic¬ 
tion,  powers,  or  prerogatives  of  the  Interna¬ 
tional  Joint  Commission,  United  States  and 
Canada,  the  Permanent  Engineering  Board, 
and  the  United  States  operating  entity  or 
entities  established  pursuant  to  the  Colum¬ 
bia  River  Basin  Treaty,  signed  at  Washing¬ 
ton,  January  17,  1961,  or  the  International 
Boundary  and  Water  Commission,  United 
States  and  Mexico  ”) 

The  duty  the  Act  imposes  upon  Fed¬ 
eral  agencies  is  not  set  aside  by  virtue 
of  section  307(e).  The  Act  was  intend¬ 
ed  to  cause  substantive  changes  in 
Federal  agency  decisionmaking  within 
the  context  of  the  discretionary 
powers  residing  within  such  agencies. 
Accordingly,  when  read  together,  sec¬ 
tion  307(c)  (1)  and  (2)  and  307(e)  re¬ 
quire  Federal  agencies,  whenever  le¬ 
gally  permissible,  to  consider  State 
management  programs  as  supplemen¬ 
tal  requirements  to  be  adhered  to  in 
addition  to  existing  agency  mandates. 

(b)  A  Federal  agency  may  deviate 
from  full  consistency  with  an  ap¬ 
proved  management  program  when 
such  deviation  is  justified  because  of 
some  unforeseen  circumstances  arising 
after  the  approval  of  the  management 
program  which  present  the  Federal 
agency  with  a  substantial  obstacle 
that  prevents  complete  adherence  to 
the  approved  program. 

( Comment  The  legislative  history  of  the 
Act  states  that  Congress  did  not  anticipate 
“that  there  will  be  any  considerable  number 
of  situations  where  as  a  practical  matter  a 
Federal  agency  cannot  conduct  or  support 
activities  without  deviating  from  approved 
State  management  programs.”  This  antici¬ 
pated  result  stems  from  Congress’  intent 
that  Federal  agencies  consult  with  the  Sec¬ 
retary  and  State  agencies  during  program 
development  so  that  “any  aspects  or  phases 
of  the  proposed  program  which  are  deemed 
by  any  agency  to  be  impractical  to  carry  out 
or  support  will  be  brought  to  the  attention 
of  the  Secretary  and  steps  will  be  taken  at 
that  point  to  iron  out  whatever  differences 
appear  to  be  established.”  To  ensure  this  in¬ 
tergovernmental  consultation.  Congress  pro¬ 
vided  that:  (i)  management  programs  be  de¬ 
veloped  and  adopted  with  an  opportunity 
for  full  participation  by  affected  Federal 
agencies  (section  306(cXl)),  (ii)  the  Secre¬ 
tary  shall  not  approve  a  management  pro¬ 
gram  unless  the  views  of  affected  Federal 
agencies  have  been  adequately  considered 
(section  307(b)),  and  (iii)  the  Secretary,  in 
cooperation  with  the  Executive  Office  of 
the  President,  seek  to  mediate  serious  dis¬ 
agreements  between  any  Federal  agency 
and  a  coastal  state  regarding  the  develop¬ 
ment  of  a  management  program  (section 
307(hXl».  Congress,  however,  indicated  in 
the  legislative  history  a  need  to  permit  devi¬ 
ations  from  management  program  provi¬ 
sions  in  limited  cases  where  circumstances 
arise  which  were  not  foreseen  at  the  time  of 


program  approval,  and  such  circumstances 
create  a  substantial  obstacle  preventing 
complete  adherence  to  the  approved  pro¬ 
gram.  Accordingly,  the  rule  in  paragraph  (a) 
requiring  full  consistency  with  the  manage¬ 
ment  program,  when  legally  permissible, 
will  apply  in  a  substantial  majority  of  cases 
with  exceptions  permitted  only  for  the  spe¬ 
cial  circumstances  described  in  paragraph 
(b).> 

§930.33  Identifying  Federal  activities  sig¬ 
nificantly  affecting  the  coastal  zone. 

(a)  Federal  agencies  shall  determine 
which  of  their  activities  significantly 
affect  the  coastal  zone  of  States  with 
approved  management  programs. 

(b)  Federal  agencies  shall  consider 
all  development  projects  within  the 
coastal  zone  to  be  activities  signifi¬ 
cantly  affecting  the  coastal  zone.  All 
other  types  of  activities  within  the 
coastal  zone  are  subject  to  Federal 
agency  review  to  determine  whether 
they  significantly  affect  the  coastal 
zone. 

( Comment  Some  Federal  activities,  such 
as  a  particular  resource  procurement  prac¬ 
tice,  may  not  have  the  potential  for  causing 
a  significant  effect  upon  the  coastal  zone 
even  when  undertaken  within  the  coastal 
zone.) 

(c)  Federal  activities  outside  of  the 
coastal  zone  (e.g.,  on  excluded  Federal 
lands,  on  the  Outer  Continental  Shelf, 
or  landward  of  the  coastal  zone)  are 
subject  to  Federal  agency  review  to  de¬ 
termine  whether  they  significantly 
affect  the  coastal  zone. 

( Comment  Federal  agencies  should  deter¬ 
mine  whether  a  Federal  activity  outside  of 
the  coastal  zone  significantly  affects  coastal 
zone  resources  by  considering  the  location, 
magnitude  and  type  of  activity  contemplat¬ 
ed.  A  significant  effect  usually  will  be  found 
when  the  proposed  activity  is  large  in  mag¬ 
nitude  and  is  adjacent  or  in  close  proximity 
to  the  coastal  zone.  The  smaller  the  magni¬ 
tude  of  the  activity  and  the  further  it  is 
from  the  coastal  zone,  the  less  likely  is  the 
potential  for  significant  effects  on  coastal 
zone  resources.  However,  even  in  cases 
where  a  proposed  activity  is  a  great  distance 
from  the  coastal  zone,  the  Federal  agency 
must  still  make  a  consistency  determination 
and  notify  the  State  agency  of  such  deter¬ 
mination  if  the  proposed  activity  will  sig¬ 
nificantly  affect  the  coastal  zone  (e.g., 
upland  stream  modification  significantly  af¬ 
fecting  the  quality  of  coastal  waters).) 

(d)  Federal  agencies  shall  utilize  the 
criteria  set  forth  in  §  930.21(b)  when 
determining  which  of  their  activities 
significantly  affect  the  coastal  zone  of 
States  with  approved  management 
programs. 

( Comment  A  determination  that  a  pro¬ 
posed  Federal  activity  significantly  affects 
the  coastal  zone  leads  to  two  important 
benefits.  First,  this  finding  requires  the  Fed¬ 
eral  agency  to  review  the  activity  to  assure 
that  it  will  be  undertaken  in  a  manner  con¬ 
sistent  to  the  maximum  extent  practicable 
with  an  approved  management  program 
and,  second,  the  consistency  determination 
will  provide  the  State  agency  with  an  oppor¬ 
tunity  to  review  and  comment  on  the  pro¬ 


posed  activity,  and  will  assist  the  State  in 
planning  for  and  managing  the  anticipated 
coastal  zone  effects.  Given  the  benefits  to 
be  derived  from  this  process.  Federal  agen¬ 
cies  are  encouraged  to  construe  liberally  the 
"significantly  affecting"  test  in  §  930.21(b) 
in  borderline  cases  so  as  to  favor  inclusion 
of  Federal  activities  subject  to  consistency 
review.) 

§  930.34  Federal  agency  consistency  deter¬ 
minations. 

(a)  Federal  agencies  shall  provide 
State  agencies  with  consistency  deter¬ 
minations  for  all  Federal  activities  sig¬ 
nificantly  affecting  the  coastal  zone. 
The  Federal  agency  may  provide  the 
State  agency  with  this  information  in 
any  manner  it  chooses  so  long  as  the 
requirements  of  this  Subpart  are  satis¬ 
fied. 

( Comment  Federal  agencies  are  strongly 
encouraged  to  provide  consistency  determi¬ 
nations  to  State  agencies  through  use  of  ex¬ 
isting  notification  procedures  (e.g.,  OMB 
Circular  A-95,  NEPA  environmental  impact 
statements,  memoranda  of  understanding, 
etc.)  in  order  to  avoid  waste,  duplication  of 
effort,  and  to  reduce  Federal  and  State 
agency  administrative  burdens.  The  use  of 
existing  procedures  is  permissible  so  long  as 
such  procedures  are  modified  or  supple¬ 
mented  as  necessary  to  satisfy  the  require¬ 
ments  of  this  Subpart.) 

(b)  Federal  agencies  shall  provide 
State  agencies  with  a  consistency  de¬ 
termination  at  the  earliest  practicable 
time  in  the  planning  or  reassessment 
of  the  activity.  A  consistency  determi¬ 
nation  should  be  prepared  following 
development  of  sufficient  information 
to  determine  reasonably  the  consisten¬ 
cy  of  the  activity  with  the  State’s 
management  program,  but  before  the 
Federal  agency  reaches  a  significant 
point  of  decisionmaking  in  its  review 
process.  The  consistency  determina¬ 
tion  shall  be  provided  to  State  agen¬ 
cies  at  least  90  days  before  final  ap¬ 
proval  of  the  Federal  activity  unless 
both  the  Federal  agency  and  the  State 
agency  agree  to  an  alternative  notifi¬ 
cation  schedule. 

( Comment  Federal  and  State  agencies  are 
encouraged  to  agree  upon  flexible  proce¬ 
dures  for  extending  the  notification  require¬ 
ment  beyond  90  days  for  major  activities  re¬ 
quiring  a  substantial  period  for  adequate 
review,  and  for  lessening  the  notification 
period  for  minor  activities.) 

§930.35  Federal  and  State  agency  coordi¬ 
nation. 

(a)  State  agencies  should  list  in  their 
management  programs  Federal  activi¬ 
ties  which,  in  the  opinion  of  the  State 
agency,  are  likely  to  significantly 
affect  the  coastal  zone  and  require  a 
Federal  agency  consistency  determina¬ 
tion.  Listed  Federal  activities  must  be 
described  in  terms  of  the  specific  type 
of  activity  involved  (e.g..  Federal  recla¬ 
mation  projects).  In  the  event  the 
State  agency  chooses  to  describe  Fed¬ 
eral  activities  outside  of  the  coastal 
zone  but  likely  to  significantly  affect 
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the  coastal  zone,  it  must  also  describe 
the  geographic  location  of  such  activi¬ 
ties  (e.g.,  reclamation  projects  in  coast¬ 
al  floodplains). 

( Comment :  During  management  program 
development.  Federal  agencies  should 
inform  State  agencies  of  their  Federal  ac¬ 
tivities.  From  this  description,  the  Federal 
and  State  agencies  should  develop  agree¬ 
ments  regarding  those  Federal  activities 
likely  to  significantly  affect  the  coastal 
zone,  and  these  activities  should  be  the  ones 
listed  in  the  management  program.  This 
joint  effort  should  be  carried  out  with  a 
view  towards  avoiding  Federal  agency  con¬ 
sistency  determinations  for  Federal  activi¬ 
ties  which  can  be  reasonably  expected  to 
have  minimal  and  insignificant  impacts 
upon  the  coastal  zone,  both  in  an  individual 
and  cumulative  sense.) 

(b)  State  agencies  should  monitor 
unlisted  Federal  activities  (e.g.,  by  use 
of  OMB  Circular  A-95  review,  review 
of  National  Environmental  Policy  Act 
(NEPA)  environmental  Impact  state¬ 
ments,  etc.)  and  should  notify  Federal 
agencies  of  unlisted  Federal  activities 
which  Federal  agencies  have  not  sub¬ 
jected  to  a  consistency  review  but 
which,  in  the  opinion  of  the  State 
agency,  significantly  affect  the  coastal 
zone  and  require  a  Federal  agency  con¬ 
sistency  determination.  State  agencies 
must  notify  Federal  agencies  within  45 
days  from  receipt  of  notice  of  the  un¬ 
listed  Federal  activity,  otherwise  the 
State  agency  waives  its  right  to  re¬ 
quest  a  consistency  determination. 
The  waiver  does  not  apply  in  cases 
where  the  State  agency  does  not  re¬ 
ceive  notice  of  the  Federal  activity 
(e.g.,  for  those  Federal  activities  which 
are  not  processed  through  A-95 
review,  NEPA  review  or  a  similar  pro¬ 
cedure  which  permits  State  agency 
monitoring). 

( Comment  During  management  program 
development.  Federal  and  State  agencies 
should  develop  agreements  to  modify  or 
supplement  existing  intergovernmental  co¬ 
ordination  procedures  (e.g.,  A-95  review)  to 
make  certain  that  State  agencies  are  pro¬ 
vided  a  reasonable  opportunity  to  monitor 
all  Federal  activities  likely  to  significantly 
affect  the  coastal  zone.) 

(c)  The  recommended  listing  and 
monitoring  procedures  described  in 
paragraphs  (a)  and  (b)  of  this  section 
are  neither  a  substitute  for  nor  elimi¬ 
nate  Federal  agency  responsibility 
under  §§  930.33(b)  and  930.34  to  pro¬ 
vide  State  agencies  with  consistency 
determinations  for  all  development 
projects  in  the  coastal  zone  and  for  all 
other  Federal  activities  which  the  Fed¬ 
eral  agency  finds  significantly  affect 
the  coastal  zone. 

( Comment  The  provisions  in  paragraphs 
(a)  and  (b)  simply  represent  recommended 
procedures  for  facilitating  State  agency 
review  of  Federal  activities  which  reason¬ 
ably  can  be  expected  to  significantly  affect 
the  coastal  zone.  Whether  adopted  in  full, 
in  part,  or  not  at  all  by  Federal  and  State 
agencies,  the  responsibility  of  Federal  agen¬ 
cies  to  provide  State  agencies  with  informa¬ 


tion  regarding  all  Federal  activities  signifi¬ 
cantly  affecting  the  coastal  zone  continues 
to  apply.  Accordingly,  the  failure  of  a  State 
agency  to  either  list  or  monitor  Federal  ac¬ 
tivities  does  not  remove  the  requirement  for 
Federal  agencies  to  provide  State  agencies 
with  consistency  determinations  when  the 
Federal  agency  independently  concludes 
that  the  proposed  activity  will  significantly 
affect  the  coastal  zone.) 

(d)  If  a  Federal  agency  decides  that 
a  consistency  determination  is  not  re¬ 
quired  for  a  Federal  activity  (1)  identi¬ 
fied  by  a  State  agency  on  its  list  or 
through  case-by-case  monitoring,  (2) 
which  is  the  same  as  or  similar  to  ac¬ 
tivities  for  which  consistency  determi¬ 
nations  have  been  prepared  in  the 
past,  or  (3)  for  which  the  Federal 
agency  undertook  a  thorough  consis¬ 
tency  assessment  and  developed  initial 
findings  on  the  effects  of  the  activity 
on  the  coastal  zone,  the  Federal 
agency  shall  provide  the  State  agency 
with  a  notification,  at  the  earliest 
practicable  time  in  the  planning  of  the 
activity,  briefly  setting  forth  the  rea¬ 
sons  for  its  negative  determination.  A 
negative  determination  shall  be  pro¬ 
vided  to  the  State  agency  at  least  90 
days  before  final  approval  of  the  activ¬ 
ity,  unless  both  the  Federal  agency 
and  the  State  agency  agree  to  an  alter¬ 
native  notification  schedule. 

( Comment  The  negative  determination 
procedures  are  provided  to  assume  State 
agencies  an  opportunity  to  review  border¬ 
line  cases.) 

§  930.36  Availability  of  mediation  for  neg¬ 
ative  determination  disputes. 

In  the  event  of  a  serious  disagree¬ 
ment  between  a  Federal  agency  and  a 
State  agency  regarding  a  determina¬ 
tion  related  to  whether  a  proposed  ac¬ 
tivity  significantly  affects  the  coastal 
zone,  either  party  may  seek  the  Secre¬ 
tarial  mediation  services  provided  for 
in  Subpart  G. 

§  930.37  Consistency  determinations  for 
proposed  activities. 

(a)  Federal  agencies  shall  review 
their  proposed  Federal  activities 
which  significantly  affect  the  coastal 
zone  in  order  to  develop  consistency 
determinations  which  indicate  wheth¬ 
er  such  activities  will  be  undertaken  in 
a  manner  consistent  to  the  maximum 
extent  practicable  with  approved 
State  management  programs.  Federal 
agencies  are  encouraged  to  consult 
with  State  agencies  during  their  ef¬ 
forts  to  assess  whether  such  activities 
will  be  consistent  to  the  maximum 
extent  practicable  with  such  pro¬ 
grams. 

(b)  In  cases  where  Federal  agencies 
will  be  performing  repeated  activity 
other  than  a  development  project 
(e.g.,  ongoing  maintenance,  waste  dis¬ 
posal,  etc.)  which  cumulatively  has  a 
significant  effect  upon  the  coastal 
zone,  the  agency  may  develop  a  gener¬ 


al  consistency  determination  thereby 
avoiding  the  necessity  of  issuing  sepa¬ 
rate  consistency  determinations  for 
each  incremental  action  controlled  by 
the  major  activity.  A  general  consis¬ 
tency  determination  may  only  be  used 
in  situations  where  the  incremental 
actions  are  repetitive  or  periodic,  sub¬ 
stantially  similar  in  nature,  and  cause 
only  insignificant  coastal  zone  effects 
when  performed  separately.  If  a  Fed¬ 
eral  agency  issues  a  general  consisten¬ 
cy  determination,  it  must  thereafter 
periodically  consult  with  the  State 
agency  to  discuss  the  manner  in  which 
the  incremental  actions  are  being  un¬ 
dertaken. 

(c)  In  cases  where  the  Federal 
agency  has  sufficient  information  to 
determine  the  consistency  pf  a  pro¬ 
posed  development  project  from  plan¬ 
ning  to  completion,  only  one  consis¬ 
tency  determination  will  be  required. 
However,  in  cases  where  major  Feder¬ 
al  decisions  related  to  a  proposed  de¬ 
velopment  project  will  be  made  in 
phases  based  upon  developing  infor¬ 
mation,  with  each  subsequent  phase 
subject  to  Federal  agency  discretion  to 
implement  alternative  decisions  based 
upon  such  information  (e.g.,  planning, 
siting,  and  design  decisions),  a  consis¬ 
tency  determination  will  be  required 
for  each  major  decision.  In  cases  of 
phased  decisionmaking.  Federal  agen¬ 
cies  shall  ensure  that  the  development 
project  continues  to  be  consistent  to 
the  maximum  extent  practicable  with 
the  State’s  management  program. 

§  930.38  Consistency  determinations  for 
activities  initiated  prior  to  manage¬ 
ment  program  approval. 

(a)  A  consistency  determination  will 
be  required  for  ongoing  Federal  activi¬ 
ties  other  than  development  projects 
(e.g.,  waste  disposal  practices)  initiated 
prior  to  management  program  approv¬ 
al,  which  are  governed  by  statutory 
authority  under  which  the  Federal 
agency  retains  discretion  to  reassess 
and  modify  the  activity.  In  these  cases 
the  consistency  determination  must  be 
made  by  the  Federal  agency  at  the 
earliest  practicable  time  following 
management  program  approval,  and 
the  State  agency  must  be  provided 
with  a  consistency  determination  no 
later  than  120  days  after  management 
program  approval  for  ongoing  activi¬ 
ties  which  the  State  agency  lists  or 
identifies  through  monitoring  as  sub¬ 
ject  to  consistency  with  the  manage¬ 
ment  program. 

(.Comment  The  Act  requires  Federal  agen¬ 
cies  which  are  "conducting  or  supporting” 
activities  significantly  affecting  the  coastal 
zone  to  comply  with  the  Federal  consistency 
requirements.  Therefore,  if  a  Federal 
agency  is  undertaking  an  activity  at  the 
time  of  management  program  approval  and 
the  program  provisions  require  modification 
of  the  activity,  the  Federal  agency  must 
issue  a  consistency  determination  to  the 
State  agency  indicating  how  the  activity  will 
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be  conducted  in  a  manner  consistent  to  the 
maximum  extent  practicable  with  the  ap¬ 
proved  program.  In  these  cases,  Federal 
agencies  should  consider  general  revisions 
of  regional  directives  to  reflect  the  consis¬ 
tency  obligations  which  result  following 
program  approval.) 

(b)  A  consistency  determination 
shall  be  required  for  major,  phased 
Federal  development  project  decisions 
described  in  §  930.37(c)  which  are 
made  following  management  program 
approval  and  are  related  to  develop¬ 
ment  projects  initiated  prior  to  pro¬ 
gram  approval.  In  making  these  new 
decisions.  Federal  agencies  shall  con¬ 
sider  coastal  zone  effects  not  fully 
evaluated  at  the  outset  of  the  project. 
This  provision  shall  not  apply  to 
phased  Federal  decisions  which  were 
specifically  described,  considered  and 
approved  prior  to  management  pro¬ 
gram  approval  (e.g.,  in  a  final  environ¬ 
mental  impact  statement  issued  pursu¬ 
ant  to  the  National  Environmental 
Policy  Act). 

§  930.39  Content  of  a  consistency  determi¬ 
nation. 

(a)  The  consistency  determination 
shall  include  a  brief  statement  indicat¬ 
ing  whether  or  not  the  proposed  activ¬ 
ity  will  be  undertaken  in  a  manner 
consistent  to  the  maximum  extent 
practicable  with  the  management  pro¬ 
gram.  The  statement  must  be  based 
upon  an  evaluation  of  the  relevant 
provisons  of  the  management  pro¬ 
gram.  The  consistency  determination 
shall  also  include  a  detailed  descrip¬ 
tion  of  the  activity,  its  associated  fa¬ 
cilities,  and  their  coastal  zone  effects, 
and  comprehensive  data  and  informa¬ 
tion  sufficient  to  support  the  Federal 
agency’s  consistency  statement.  The 
amount  of  detail  in  the  statement 
evaluation,  activity  description  and 
supporting  information  shall  be  com¬ 
mensurate  with  the  expected  effects 
of  the  activity  on  the  coastal  zone. 

(.Comment  As  a  preliminary  matter.  Fed¬ 
eral  agencies  are  strongly  encouraged  to 
obtain  the  views  and  assistance  of  the  State 
agency  regarding  the  provisions  of  the  man¬ 
agement  program  which  are  related  to  the 
proposed  activity  and  the  information  nec¬ 
essary  to  determine  whether  the  proposed 
activity  will  be  conducted  in  a  manner  con¬ 
sistent  to  the  maximum  extent  practicable 
with  the  management  program.) 

(b)  Federal  agencies  shall  be  guided 
by  the  following  in  making  their  con¬ 
sistency  determinations.  The  activity 
(e.g.,  project  siting  anfl  constuction), 
its  primary  effects  (e.g.,  air,  water, 
waste  discharges,  etc.),  and  associated 
facilities  (e.g.,  proposed  siting  and  con¬ 
struction  of  access  road,  connecting 
pipeline,  support  buildings,  etc.)  and 
the  primary  effects  of  the  associated 
facilities  (e.g.,  erosion,  wetlands,  beach 
access  impacts,  etc.)  must  all  be  consis¬ 
tent*  to  the  maximum  extent  practica¬ 
ble  with  the  management  program.  Al¬ 


though  nonassociated  facilities  (e.g., 
recreational  housing  which  is  induced 
by  but  not  necessarily  related  to  a 
Federal  harbor  dredging  project— see 
§930.22)  must  be  included  within  the 
consistency  determination’s  descrip¬ 
tion  of  the  significant  primary,  sec¬ 
ondary  and  cumulative  coastal  zone  ef¬ 
fects  of  the  activity.  Federal  agencies 
are  not  responsible  for  evaluating  the 
consistency  of  such  facilities. 

( Comment  Following  notification  from 
the  Federal  agency,  the  responsibility  for 
planning  for  and  managing  the  impacts 
caused  by  proposed  nonassociated  facilities 
rests  with  the  State  agency.  Through  the 
requirements  of  the  management  program 
the  State  agency  has  the  authority  to  pro¬ 
hibit  or  control  the  development  of  facilities 
which  are  not  directly  associated  with  the 
proposed  Federal  activity  (e.g.,  by  enforcing 
land  use/zoning  requirements,  by  denying 
or  conditioning  the  issuance  of  State  or 
local  governmental  coastal  permits,  by  ob¬ 
jecting  to  the  consistency  of  Federal  per¬ 
mits  or  assistance  that  might  be  required 
for  the  facilities,  etc.).) 

(c)  In  making  their  consistency  de¬ 
terminations,  Federal  agencies  shall 
give  appropriate  weight  to  the  various 
types  of  provisions  within  the  manage¬ 
ment  program.  Federal  agencies  must 
ensure  that  their  activities  are  consis¬ 
tent  to  the  maximum  extent  practica¬ 
ble  with  the  enforceable,  mandatory 
policies  of  the  management  program. 
However,  Federal  agencies  need  only 
give  adequate  consideration  to  man¬ 
agement  program  provisions  which  are 
in  the  nature  of  recommendations.  Fi¬ 
nally,  Federal  agencies  do  not  have  to 
evaluate  coastal  zone  effects  for  which 
the  management  program  does  not 
contain  mandatory  or  recommended 
policies  because,  in  the  absence  of 
such  provisions,  there  is  no  basis  for 
making  a  consistency  determination 
with  respect  to  such  effects. 

(Comment  The  consistency  obligations 
imposed  by  the  Act  are  only  as  extensive  as 
the  provisions  of  the  management  program. 
Therefore,  to  the  extent  a  Federal  activity 
relates  to  coastal  issues  which  are  addressed 
by  the  management  program  only  in  the 
form  of  .  recommended  policies,  Federal 
agencies  need  only  give  adequate  consider¬ 
ation  to  such  recommendations.  Similarly, 
in  the  absence  of  any  relevant  management 
program  policies  related  to  certain  effects 
caused  by  a  Federal  activity,  the  Federal 
agency  is  without  any  provisions  or  criteria 
to  measure  the  consistency  of  the  activity. 
In  the  event  management  program  adminis¬ 
tration  reveals  the  existence  of  additional 
coastal  issues  which  should  be  addressed  by 
the  management  program,  the  State  agency 
should  pursue  program  refinements  or 
amendments-  to  deal  with  emerging  prob¬ 
lems.) 

(d)  When  Federal  agency  standards 
are  more  restrictive  than  standards  or 
requirements  contained  in  the  State’s 
management  program,  the  Federal 
agency  may  continue  to  apply  its 
stricter  standards  (e.g.,  restrict  project 
development  or  design  alternatives 
notwithstanding  permissive  manage¬ 


ment  program  policies).  In  such  cases 
the  Federal  agency  should  inform  the 
State  agency  in  the  consistency  deter¬ 
mination  of  the  statutory,  regulatory 
or  other  basis  for  the  application  of 
the  stricter  standards. 

§930.40  Multiple  Federal  agency  partici¬ 
pation. 

Whenever  more  than  one  Federal 
agency  is  involved  in  conducting  or 
supporting  a  Federal  activity  or  its  as¬ 
sociated  facilities  significantly  affect¬ 
ing  the  coastal  zone,  or  is  involved  in  a 
group  of  Federal  activities  related  to 
each  other  because  of  their  geographic 
proximity,  consideration  should  be 
given  to  the  preparation  of  one  consis¬ 
tency  determination  for  all  the  Feder¬ 
al  activities  involved.  In  such  cases, 
Federal  agencies  should  consider  joint 
preparation  or  lead  agency  develop¬ 
ment  of  the  consistency  determina¬ 
tion.  In  either  case,  the  consistency  de¬ 
termination  (i)  must  be  transmitted  to 
the  State  agency  at  least  90  days 
before  final  decisions  are  taken  by  any 
of  the  participating  agencies,  (ii)  must 
indicate  whether  or  not  each  of  the 
proposed  activities  is  consistent  to  the 
maximum  extent  practicable  with  the 
management  program,  and  (iii)  must 
include  information  on  each  proposed 
activity  sufficient  to  support  the  con¬ 
sistency  determination. 

§  930.41  State  agency  response. 

(a)  A  State  agency  shall  inform  the 
Federal  agency  of  its  agreement  or  dis¬ 
agreement  with  the  Federal  agency’s 
consistency  determination  at  the  earli¬ 
est  practicable  time.  If  a  final  response 
has  not  been  developed  and  issued 
within  45  days  from  receipt  of  the 
Federal  agency  notification,  the  State 
agency  should  at  that  time  inform  the 
Federal  agency  of  the  status  of  the 
matter  and  the  basis  for  further  delay. 
The  Federal  agency  may  presume 
State  agency  agreement  if  the  State 
agency  fails  to  provide  a  response 
within  45  days  from  receipt  of  the 
Federal  agency  notification. 

(b)  State  agency  agreement  shall  not 
be  presumed  in  cases  where  the  State 
agency,  with  the  45  day  period,  re¬ 
quests  an  extension  of  time  to  review 
the  matter.  Federal  agencies  shall  ap¬ 
prove  one  request  for  an  extension 
period  of  15  days  or  less.  In  consider¬ 
ing  whether  a  longer  or  additional  ex¬ 
tension  period  is  appropriate,  the  Fed¬ 
eral  agency  should  consider  the  mag¬ 
nitude  and  complexity  of  the  informa¬ 
tion  contained  in  the  consistency  de¬ 
termination. 

(c)  Final  Federal  agency  action  may 
not  be  taken  sooner  than  90  days  from 
the  issuance  of  the  consistency  deter¬ 
mination  to  the  State  agency  unless 
both  the  Federal  agency  and  the  State 
agency  agree  to  an  alternative  period 
(see  §  930.34(b)). 

(Comment  The  requirement  in  paragraph 
(c)  is  simply  derived  for  the  provision  in 
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S  930.34(b)  which  directs  Federal  agencies  to 
provide  State  agencies  with  consistency  in¬ 
formation  at  least  90  days  prior  to  the  an¬ 
ticipated  date  of  final  approval  of  the  Fed¬ 
eral  activity.  This  requirement  is  reiterated 
here  to  emphasize  the  opportunity  for  con¬ 
tinued  intergovernmental  consultation  in 
the  event  Federal  and  State  agency  con¬ 
cerns  are  not  fully  resolved  within  the  60- 
day  period  (45/15)  of  the  State  agency 
review.) 

§  930.42  State  agency  disagreement. 

(a)  In  the  event  the  State  agency 
disagrees  with  the  Federal  agency’s 
consistency  determination,  the  State 
agency  shall  accompany  its  response 
to  the  Federal  agency  with  its  reasons 
for  the  disagreement  and  supporting 
information.  The  State  agency  re¬ 
sponse  must  describe  (1)  how  the  pro¬ 
posed  activity  will  be  inconsistent  with 
specific  elements  of  the  management 
program,  and  (2)  alternative  measures 
(if  they  exist)  which,  if  adopted  by  the 
Federal  agency,  would  allow  the  activ¬ 
ity  to  proceed  in  a  manner  consistent 
to  the  maximum  extent  practicable 
with  the  management  program. 

(b)  If  the  State  agency’s  disagree¬ 
ment  is  based  upon  a  finding  that  the 
Federal  agency  has  failed  to  supply 
sufficient  information  (see  §  930.39(a)), 
the  State  agency’s  response  must  de¬ 
scribe  the  nature  of  the  information 
requested  and  the  necessity  of  having 
such  information  to  determine  the 
consistency  of  the  Federal  activity 
with  th<»  .xtenugement  program. 

(c)  Stale  agencies  shall  send  to  the 
Assistant  Adev.ustrator  a  copy  of  re¬ 
sponses  which  describe  disagreements 
with  Federal  agency  consistency  deter¬ 
minations. 

( Comment  In  the  event  of  a  disagree¬ 
ment,  the  Federal  and  State  agencies  should 
utilize  the  remaining  portion  of  the  90-day 
notice  period  to  attempt  to  resolve  their  dif¬ 
ferences.  In  cases  of  continuing  State 
agency  disagreement.  Federal  agencies  are 
encouraged  to  suspend  implementation  of 
the  activity  beyond  the  90-day  period  pend¬ 
ing  resolution  of  the  disagreement.) 

§930.43  Availability  of  mediation  for  dis¬ 
putes  concerning  proposed  activities. 

(a)  In  the  event  of  a  serious  disagree¬ 
ment  between  a  Federal  agency  and  a 
State  agency  regarding  the  consisten¬ 
cy  of  a  proposed  Federal  activity  sig¬ 
nificantly  affecting  the  coastal  zone, 
either  party  may  request  the  Secre¬ 
tarial  mediation  services  provided  for 
in  Subpart  G. 

§  930.44  Availability  of  mediation  for  pre¬ 
viously  reviewed  activities. 

(a)  Federal  and  State  agencies  shall 
cooperate  in  their  efforts  to  monitor 
Federally  approved  activities  in  order 
to  make  certain  that  such  activities 
continue  to  be  undertaken  in  a 
manner  consistent,  to  the  maximum 
extent  practicable,  with  the  State’s 
management  program. 
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(b)  The  State  agency  shall  request 
that  the  Federal  agency  take  appropri¬ 
ate  remedial  action  following  a  serious 
disagreement  resulting  from  a  State 
agency’s  objection  to  a  Federal  activ¬ 
ity  which  was:  (i)  previously  deter¬ 
mined  to  be  consistent  to  the  maxi¬ 
mum  extent  practicable  with  the 
State’s  management  program,  but 
which  the  State  agency  later  main¬ 
tains  is  being  conducted  or  is  having  a 
coastal  zone  effect  substantially  differ¬ 
ent  than  originally  proposed  and,  as  a 
result,  is  no  longer  consistent  to  the 
maximum  extent  practicable  with  the 
State’s  management  program,  or  (ii) 
previously  determined  not  to  be  a  Fed¬ 
eral  activity  significantly  affecting  the 
coastal  zone,  but  which  the  State 
agency  later  maintains  is  being  con¬ 
ducted  or  is  having  a  coastal  zone 
effect  substantially  different  than 
originally  proposed  and,  as  a  result, 
the  activity  significantly  affects  the 
coastal  zone  and  is  not  consistent  to 
the  maximum  extent  practicable  with 
the  State’s  management  program.  The 
State  agency’s  request  must  include 
supporting  information  and  a  proposal 
for  recommended  remedial  action. 

(c)  If,  after  a  reasonable  time  follow¬ 
ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  a  se¬ 
rious  disagreement  exists,  either  party 
may  request  the  Secretarial  mediation 
services  provided  for  in  Subpart  G. 

Subpart  D — Consistency  for  Activities 

Requiring  a  Federal  License  or 

Permit 

§  930.50  Objectives. 

The  provisions  of  this  subpart  are 
provided  to  assure  that  Federally  li¬ 
censed  or  permitted  activities  signifi¬ 
cantly  affecting  the  coastal  zone  are 
conducted  in  a  manner  consistent  with 
approved  management  programs. 

( Comment  Statutory  citation:  Subsection 
307(c)(3)(A):  “After  final  approval  by  the 
Secretary  of  a  state’s  management  program, 
any  applicant  for  a  required  Federal  license 
or  permit  to  conduct  an  activity  affecting 
land  or  water  uses  in  the  coastal  zone  of 
that  state  shall  provide  in  the  application  to 
the  licensing  or  permitting  agency  a  certifi¬ 
cation  that  the  proposed  activity  complies 
with  the  state’s  approved  program  and  that 
such  activity  will  be  conducted  in  a  manner 
consistent  with  the  program.  At  the  same 
time,  the  applicant  shall  furnish  to  the 
state  or  its  designated  agency  a  copy  of  the 
certification,  with  all  necessary  information 
and  data.  Each  coastal  state  shall  establish 
procedures  for  public  notice  in  the  case  of 
all  such  certifications  and,  to  the  extent  it 
deems  appropriate,  procedures  for  public 
hearings  in  connection  therewith.  At  the 
earliest  practicable  time,  the  state  or  its  des¬ 
ignated  agency  shall  notify  the  Federal 
agency  concerned  that  the  state  concurs 
with  or  objects  to  the  applicant’s  certifica¬ 
tion.  If  the  state  or  its  designated  agency 
fails  to  furnish  the  required  notification 
within  six  months  after  receipt  of  its  copy 
of  the  applicant’s  certification,  the  state's 
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concurrence  with  the  certification  shall  be 
conslusively  presumed.  No  license  or  permit 
shall  be  granted  by  the  Federal  agency  until 
the  state  or  its  designated  agency  has  con¬ 
curred  with  the  applicant’s  certification  or 
until,  by  the  state’s  failure  to  act,  the  con¬ 
currence  is  conclusively  presumed.”) 

§  930.51  Federal  license  or  permit. 

(a)  The  term  "Federal  license  or 
permit”  means  any  authorization,  cer¬ 
tification,  approval,  or  other  form  of 
permission  which  any  Federal  agency 
is  empowered  to  issue  to  an  applicant. 

( Comment  All  Federal  leases  are  included 
within  the  definition  of  “Federal  license  or 
permit”  with  the  exception  of  leases  issued 
pursuant  to  the  Outer  Continental  Shelf 
Lands  Act  (43  U.S.C.  1331  et  seq.).) 

(b)  The  term  also  includes  the  fol¬ 
lowing  types  of  renewals  and  major 
amendments  which  cause  significant 
coastal  zone  effects: 

(1)  Renewals  and  major  amendments 
of  Federal  license  and  permit  activities 
not  previously  reviewed  by  the  State 
agency; 

(2)  Renewals  and  major  amendments 
of  Federal  license  and  permit  activities 
previously  reviewed  by  the  State 
agency  which  are  filed  after  and  are 
subject  to  management  program 
amendments  or  refinements  not  in  ex¬ 
istence  at  the  time  of  original  State 
agency  review;  and 

(3)  Renewals  and  major  amendments 
of  Federal  license  and  permit  activities 
previously  reviewed  by  the  State 
agency  which  will  cause  significant 
coastal  zone  effects  substantially  dif- 
fenent  than  those  originally  reviewed 
by  the  State  agency. 

( Comment  Paragraph  (b)  is  founded  on 
the  principle  that  an  applicant  does  not 
have  a  vested  right  to  receive  approval  of  a 
renewal  or  a  major  amendment  without 
first  complying  with  the  law  existing  at  the 
time  approval  is  sought.  However,  this  prin¬ 
ciple  must  operate  in  the  context  of  avoid¬ 
ing  unnecessary  State  agency  review.  There¬ 
fore,  subparagraph  (1)  assures  the  State 
agency  of  an  opportunity  to  review  licenses 
and  permits  which  were  originally  approved 
by  the  Federal  government  prior  to  manage¬ 
ment  program  approval  and  are  subject  to 
major  amendment  or  renewal  following 
management  program  approval.  In  the 
event  the  State  agency  has  previously  re¬ 
viewed  a  license  or  permit  activity,  further 
review  is  limited  to  cases  where  changes  in 
management  program  provisions  necessitate 
reevaluation  of  the  activity  (subparagraph 
(2)),  or  the  activity  will  be  modified  substan¬ 
tially  causing  new  and  significant  coastal 
zone  effects  (subparagraph  (3)).) 

§  930.52  Applicant 

The  term  “applicant”  means  any  in¬ 
dividual,  public  or  private  corporation, 
partnership,  association,  or  other 
entity  organized  or  existing  under  the 
laws  of  any  State,  or  any  State,  region¬ 
al,  or  local  government,  who,  following 
management  program  approval,  files 
an  application  for  a  Federal  license  or 
permit  to  conduct  an  activity  signifi- 
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cantly  affecting  the  coastal  zone.  The 
term  “applicant”  does  not  include  Fed¬ 
eral  agencies  applying  for  Federal  li¬ 
censes  or  permits.  Federal  agency  “ac¬ 
tivities”  requiring  Federal  licenses  or 
permits  are  subject  to  the  consistency 
requirements  of  subpart  C  of  this 
Part. 

§  930.53  Management  program  license  and 
permit  listing. 

(a)  During  management  program  de¬ 
velopment,  Federal  agencies  should 
assist  State  agencies  in  identifying 
Federal  license  and  permit  activities 
which  reasonably  can  be  expected  to 
significantly  affect  the  coastal  zone. 

(b)  State  agencies  shall  develop  a  list 
of  Federal  license  and  permit  activities 
which  are  likely  to  significantly  affect 
the  coastal  zone  and  which  the  State 
agency  wishes  to  review  for  consisten¬ 
cy  with  the  management  program. 
The  list  shall  be  included  as  part  of 
the  management  program,  and  the 
Federal  license  and  permit  activities 
shall  be  described  in  terms  of  the  spe¬ 
cific  licenses  or  permits  involved  (e.g.. 
Corps  of  Engineers  404  permits.  Coast 
Guard  bridge  permits,  etc.).  In  the 
event  the  State  agency  chooses  to 
review  Federal  licenses  and  permits 
for  activities  outside  of  the  coastal 
zone  but  likely  to  significantly  affect 
the  coastal  zone,  it  must  generally  de¬ 
scribe  the  geographic  location  of  such 
activities. 

( Comment  The  location  element  should 
encompass  only  areas  where  Federal  license 
and  permit  activities  are  likely  to  cause  sig¬ 
nificant  effects  on  coastal  zone  resources. 
For  example,  the  management  program 
could  list  a  Federal  land  ifte  permit  (e.g., 
Forest  Service  right-of-way  permits  for  log¬ 
ging  roads)  and  require  review  whenever 
such  a  permit  is  requested  along  riverine 
areas  where  development  is  likely  to  signifi¬ 
cantly  affect  downstream  areas  within  the 
coastal  zone.  The  State  agency  should  ex¬ 
clude  geographic  areas  outside  of  the  coast¬ 
al  zone  where  Federal  license  and  permit  ac¬ 
tivities  will  reasonably  be  expected  to  have 
insignificant  impacts  on  coastal  zone  re¬ 
sources  both  in  an  individual  md  cumula¬ 
tive  sense.) 

(c)  If  a  State  agency  wishes  to  avoid 
repeated  review  of  minor  Federally 
permitted  activities  which,  while  indi¬ 
vidually  insignificant,  cumulatively 
cause  significant  effects  on  the  coastal 
zone,  the  State  agency,  after  develop¬ 
ing  conditions  allowing  concurrence 
for  such  activities,  may  issue  a  general 
public  notice  (see  §  930.61)  and  general 
concurrence  allowing  similar  minor 
work  in  the  same  geographic  area  to 
proceed  without  prior  State  agency 
review.  In  such  cases,  the  State  agency 
must  set  forth  in  the  management 
program  license  and  permit  list  the 
minor  Federal  license  and  permit  ac¬ 
tivities  and  the  relevent  conditions 
which  are  covered  by  the  general  con¬ 
currence.  Minor  Federal  license  or 
permit  activities  which  satisfy  the  con- 
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ditions  of  the  general  concurrence  are 
not  subject  to  the  consistency  certifi¬ 
cation  requirement  of  this  subpart. 
Except  in  cases  where  the  State 
agency  indicates  otherwise,  copies  of 
Federal  license  or  permit  applications 
for  activities  subject  to  a  general  con¬ 
currence  must  be  sent  by  the  applicant 
to  the  State  agency  to  allow  the  State 
agency  to  monitor  adherence  to  the 
conditions  required  by  such  concur¬ 
rence.  Confidential  and  proprietary 
material  within  such  applications  may 
be  deleted.  » 

(d)  The  license  and  permit  list  may 
be  refined  by  the  State  agency  follow¬ 
ing  consultation  with  the  affected 
Federal  agency  and  approval  of  addi¬ 
tions  or  deletions  by  the  Assistant  Ad¬ 
ministrator.  The  State  agency  shall 
provide  copies  of  the  list  and  any  re¬ 
finements  to  Federal  agencies  and 
shall  make  the  information  available 
to  the  public. 

(Comment  States  which  have  received 
Federal  approval  for  management  programs 
which  do  not  contain  a  license  and  permit 
list  must  undertake  a  refinement  effort  to 
add  the  list  to  the  management  program.) 

(e)  No  Federal  license  or  permit  de¬ 
scribed  on  an  approved  list  shall  be 
issued  by  a  Federal  agency  until  the 
requirements  of  this  subpart  have 
been  satisfied.  Federal  agencies  shall 
inform  applicants  for  listed  licenses 
and  permits  of  the  requirements  of 
this  subpart. 

§  930.54  Unlisted  Federal  license  and 
permit  activities. 

(a)  With  the  assistance  of  Federal 
agencies,  State  agencies  should  moni¬ 
tor  unlisted  Federal  license  and  permit 
activities  (e.g.,  by  use  of  OMB  Circular 
A-95  review,  review  of  NEPA  environ¬ 
mental  impact  statements,  etc.)  and 
shall  immediately  notify  Federal  agen¬ 
cies  and  applicants  of  unlisted  activi¬ 
ties  significantly  affecting  the  coastal 
zone  which  require  State  agency 
review.  State  agencies  must  inform  the 
Federal  agency  and  applicant  within 
30  days  from  notice  of  the  license  or 
permit  application,  otherwise  the 
State  agency  waives  its  right  to  review 
the  unlisted  activity.  The  waiver  does 
not  apply  in  cases  where  the  State 
agency  does  not  receive  notice  of  the 
Federal  license  or  permit  activity. 

(b)  The  State  agency  must  also 
notify  the  Assistant  Administrator  of 
unlisted  Federal  license  or  permit  ac¬ 
tivities  which  the  State  agency  be¬ 
lieves  should  be  subject  to  State 
agency  review.  Following  State  agency 
notification  to  the  Federal  agency,  ap¬ 
plicant  and  the  Assistant  Administra¬ 
tor,  the  Federal  agency  may  not  issue 
the  license  or  permit  until  the  require¬ 
ments  of  this  Subpart  have  been  satis¬ 
fied,  ilnless  the  Assistant  Administra¬ 
tor  disapproves  the  State  agency  deci¬ 
sion  to  review  the  activity. 

(c)  The  Federal  agency  and  the  ap¬ 
plicant  have  15  days  from  receipt  of 


the  State  agency  notice  to  provide 
comments  to  the  Assistant  Adminis¬ 
trator  regarding  the  State  agency’s  de¬ 
cision  to  review  the  activity.  The  sole 
basis  for  the  Assistant  Administrator’s 
approval  or  disapproval  of  the  State 
agency’s  decision  will  relate  to  wheth¬ 
er  the  proposed  activity  can  be  reason¬ 
ably  expected  to  significantly  affect 
the  coastal  zone  of  the  State.  The  As¬ 
sistant  Administrator  shall  issue  a  de¬ 
cision,  with  supporting  comments,  to 
the  State  agency.  Federal  agency  and 
applicant  within  30  days  from  receipt 
of  the  State  agency  notice. 

(d)  In  the  event  of  disapproval  by 
the  Assistant  Administrator,  the  Fed¬ 
eral  agency  may  approve  the  license  or 
permit  application  and  the  applicant 
need  not  comply  with  the  require¬ 
ments  of  this  subpart.  If  the  Assistant 
Administrator  approves  the  State 
agency’s  decision,  the  Federal  agency 
and  applicant  must  comply  with  the 
consistency  certification  procedures  of 
this  subpart. 

(Comment  The  procedures  in  this  section 
are  provided  to  ensure  that  State  agencies 
are  afforded  an  opportunity  to  review  any 
Federal  license  or  permit  activity  which  rea¬ 
sonably  can  be  expected  to  significantly 
affect  the  coastal  zone.  The  need  for  Assis¬ 
tant  Administrator  intervention  will  most 
likely  occur  only  in  borderline  cases.  Prior 
to  bringing  the  issue  before  the  Assistant 
Administrator,  the  concerned  parties  should 
consider  whether  or  not  the  proposed  activ¬ 
ity,  assuming  it  would  significantly  affect 
the  coastal  zone,  will  be  conducted  in  a 
manner  consistent  with  the  management 
program.  If  affirmative,  further  delay  can 
be  avoided  by  simply  seeking  the  State 
agency’s  expeditious  concurrence  rather 
than  attempting  to  avoid  altogether  State 
agency  review.  On  the  other  hand,  appli¬ 
cants  should  weigh  this  approach  in  connec¬ 
tion  with  their  right  to  be  free  from  State 
agency  review  in  cases  where  proposed  Fed¬ 
eral  license  and  permit  activities  can  not 
reasonably  be  expected  to  significantly 
affect  the  coastal  zone.) 

(e)  Following  an  approval  by  the  As¬ 
sistant  Administrator,  the  applicant 
shall  amend  the  Federal  application 
by  including  a  consistency  certifica¬ 
tion  and  shall  provide  the  State 
agency  with  a  copy  of  the  certification 
along  with  necessary  supporting  data 
and  information  (see  §§  930.63  and 
930.64).  For  the  purposes  of  this  sec¬ 
tion,  concurrence  by  the  State  agency 
shall  be  conclusively  presumed  in  the 
absence  of  a  State  agency  objection 
within  six  months  from  the  originial 
Federal  agency  notice  to  the  State 
agency  (see  paragraph  (a))  or  within 
three  months  from  receipt  of  the  ap¬ 
plicant’s  consistency  certification  and 
accompanying  information,  whichever 
period  terminates  last. 

§930.55  Availability  of  mediation  for  li¬ 
cense  or  permit  disputes. 

In  the  event  of  a  serious  disagree¬ 
ment  between  a  Federal  and  State 
agency  regarding  whether  a  listed  or 
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unlisted  Federal  license  or  permit  ac¬ 
tivity  is  subject  to  consistency  review, 
either  party  may  request  the  Secre¬ 
tarial  mediation  services  provided  for 
in  subpart  G;  notice  shall  be  provided 
to  the  applicant.  The  existence  of  a  se¬ 
rious  disagreement  will  not  relieve  the 
Federal  agency  from  the  responsibility 
for  withholding  approval  of  a  license 
or  permit  application  for  an  activity 
on  an  approved  management  program 
list  (see  §930.53)  or  individually  ap¬ 
proved  by  the  Assistant  Administrator 
(see  §930.54)  pending  satisfaction  of 
the  requirements  of  this  subpart. 
Similarly,  the  existence  of  a  serious 
disagreement  will  not  prevent  the  Fed¬ 
eral  agency  from  approving  a  license 
or  permit  activity  which  has  not  re¬ 
ceived  Assistant  Administrator  approv¬ 
al. 

§  930.56  State  agency  guidance  and  assis¬ 
tance  to  applicants;  information  re¬ 
quirements. 

(a)  As  a  preliminary  matter,  any  ap¬ 
plicant  for  a  Federal  license  or  permit 
selected  for  Review  by  a  State  agency 
should  obtain  the  views  and  assistance 
of  that  agency  regarding  the  means 
for  ensuring  that  the  proposed  activity 
will  be  conducted  in  a  manner  consis¬ 
tent  with  the  State’s  management  pro¬ 
gram.  As  part  of  its  assistance  efforts, 
the  State  agency  shall  make  available 
for  public  inspection  copies  of  the 
management  program  document. 

(b)  The  management  program  as 
originally  approved  or  amended  may 
describe  requirements  regarding  the 
data  and  information  necessary  to 
assess  the  consistency  of  Federal  li¬ 
cense  and  permit  activities.  Required 
data  and  information  may  not  include 
confidential  and  proprietary  material. 
In  the  case  of  approved  amendments. 
State  agencies  shall  send  copies  to  rel¬ 
evant  Federal  agencies  who  shall,  in 
turn,  provide  the  information  require¬ 
ments  to  applicants.  If  a  State  does 
not  choose  to  develop  or  amend  its 
management  program  to  include  infor¬ 
mation  requirements,  the  applicant 
must,  at  a  minimum,  supply  the  State 
agency  with  the  information  required 
by  §  930.58. 

( Comment.  Necessary  information  and 
data  may  include  State  or  local  government 
permits  which  are  required  in  addition  to 
the  Federal  license  or  permit.  If  this  mea¬ 
sure  is  adopted,  the  State  agency  may  de¬ 
clare  in  the  management  program  that  fol¬ 
lowing!  the  issuance  of  the  required  public 
notice'  (see  §930.61)  concurrence  will  be 
granted  based  upon  the  applicant's  receipt 
of  the  State  or  local  government  permits.) 

§930.57  Consistency  certifications. 

(a)  When  satisfied  that  the  proposed 
activitjf meets  the  Federal  Consistency 
requirements  of  this  subpart,  all  appli¬ 
cants  for  Federal  licenses  or  permits 
subject  to  State  agency  review  shall 
provide  in  the  application  to  the  Fed¬ 


eral  licensing  or  permitting  agency  a 
certification  that  the  proposed  activity 
complies  with  and  will  be  conducted  in 
a  manner  consistent  with  the  State's 
approved  management  program.  At 
the  same  time,  the  applicant  shall  fur¬ 
nish  to  the  State  agency  a  copy  of  the 
certification. 

(b)  The  applicant’s  consistency  certi¬ 
fication  shall  be  in  the  following  form: 
“The  proposed  activity  complies  with 
(name  of  State)  approved  coastal  man¬ 
agement  program  and  will  be  conduct¬ 
ed  in  a  manner  consistent  with  such 
program.’’ 

§930.58  Necessary  data  and  information. 

(a)  The  applicant  shall  furnish  the 
State  agency  with  necessary  data  and 
information  along  with  the  consisten¬ 
cy  certification.  Such  information  and 
data  shall  include  the  following: 

(DA  detailed  description  of  the  pro¬ 
posed  activity  and  its  associated  facili¬ 
ties  which  is  adequate  to  permit  an  as¬ 
sessment  of  their  probable  coastal 
zone  effects.  Maps,  diagrams,  technical 
data  and  other  relevant  material  must 
be  submitted  when  a  written  descrip¬ 
tion  alone  will  not  adequately  describe 
the  proposal  (a  copy  of  the  Federal  ap¬ 
plication  and  all  supporting  material 
provided  to  the  Federal  agency  should 
also  be  submitted  to  the  State  agency). 

(2)  Information  required  by  the 
State  agency  pursuant  to  §  930.56(b). 

(3)  A  brief  assessment  relating  the 
probable  coastal  zone  effects  of  the 
proposal  and  its  associated  facilities  to 
the  relevant  elements  of  the  manage¬ 
ment  program. 

(4)  A  brief  set  of  findings,  derived 
from  the  assessment,  indicating  that 
the  proposed  activity  (e.g.,  project 
siting  and  construction),  its  associated 
facilities  (e.g.,  access  road,  support 
buildings),  and  their  primary  effects 
(e.g.,  air,  water,  waste  discharges,  ero¬ 
sion,  wetlands,  beach  access  impacts) 
are  all  consistent  with  the  provisions 
of  the  management  program.  In  devel¬ 
oping  findings,  the  applicant  shall  give 
appropriate  weight  to  the  various 
types  of  provisions  within  the  manage¬ 
ment  program.  While  applicants  must 
be  consistent  with  the  enforceable, 
mandatory  policies  of  the  manage¬ 
ment  program,  they  need  only  demon¬ 
strate  adequate  consideration  of  poli¬ 
cies  which  are  in  the  nature  of  recom¬ 
mendations.  Applicants  need  not  make 
findings  with  respect  to  coastal  zone 
effects  for  which  the  management 
program  does  not  contain  mandatory 
or  recommended  policies. 

( Comment  Although  nonassociated  facili¬ 
ties  must  be  included  within  the  description 
of  significant  primary,  secondary  and  cumu¬ 
lative  coastal  zone  effects  of  the  activity, 
the  applicant  is  not  responsible  for  assessing 
the  consistency  of  such  facilities— see 
§930.22.) 

(b)  At  the  request  of  the  applicant, 
interested  parties  who  have  access  to 


information  and  data  required  by  sub- 
paragraphs  (a)  (1)  and  (2)  of  this  sec¬ 
tion  may  provide  the  State  agency 
with  all  or  part  of  the  material  re¬ 
quired.  Furthermore,  upon  request  by 
the  applicant,  the  State  agency  shall 
provide  assistance  for  developing  the 
assessment  and  findings  required  by 
paragraphs  (a)  (3)  and  (4)  of  this  sec¬ 
tion. 

(c)  When  satisfied  that  adequate 
protection  against  public  disclosure 
exists,  applicants  should  provide  the 
State  agency  with  confidential  and 
proprietary  information  which  the 
State  agency  maintains  is  necessary  to 
make  a  reasoned  decision  on  the  con¬ 
sistency  of  the  proposal.  State  agency 
requests  for  such  information  must  be 
related  to  the  necessity  of  having  such 
information  to  assess  adequately  the 
coastal  zone  effects  of  the  proposal. 

§  936.59  Multiple  permit  review. 

(a)  Applicants  shall,  to  the  extent 
practicable,  consolidate  related  Feder¬ 
al  license  and  permit  activities  signifi¬ 
cantly  affecting  the  coastal  zone  for 
State  agency  review.  State  agencies 
shall,  to  the  extent  practicable,  pro¬ 
vide  applicants  with  a  “one-stop”  mul¬ 
tiple  permit  review  for  consolidated 
permits  to  minimize  duplication  of 
effort  and  to  avoid  unnecessary  delays. 

(b)  A  State  agency  objection  to  one 
or  more  of  the  license  or  permit  activi¬ 
ties  submitted  for  consolidated  review 
shall  not  prevent  the  applicant  from 
receiving  FederaJ  agency  approval  for 
those  license  ajnd  permit  activities 
found  to  be  consistent  with  the  man¬ 
agement  program. 

9 

§  930.60  Commencement  of  State  agency 
review. 

(a)  Except  as  provided  in  §  930.54(e), 
State  agency  review  of  an  applicant’s 
consistency  certification  begins  at  the 
time  the  State  agency  receives  a  copy 
of  the  consistency  certification,  and 
the  information  and  data  required 
pursuant  to  §  930.58. 

(b)  A  State  agency  request  for  infor¬ 
mation  or  data  in  addition  to  that  re¬ 
quired  by  §  930.58  shall  not  extend  the 
date  of  commencement  of  State 
agency  review. 

§  930.61  Public  notice. 

(a)  Following  receipt  of  the  material 
decribed  in  §  930.60  the  State  agency 
shall  ensure  timely  public  notice  of 
the  proposed  activity.  At  a  minimum 
the  provision  of  public  notice  must  be 
in  accordance  with  State  law.  In  addi¬ 
tion,  public  notice  must  be  provided  in 
the  immediate  area  of  the  coastal  zone 
which  is  likely  to  be  significantly  af¬ 
fected  by  the  proposed  activity.  Public 
notice  shall  be  expanded  in  proportion 
to  the  degree  of  likely  public  interest 
resulting  from  the  unique  geographic 
area  involved,  the  substantial  commit¬ 
ment  of  or  impact  on  coastal  re- 
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sources,  the  complexity  or  controversy 
of  the  proposal,  or  for  other  good 

C2LUS6. 

(b)  Public  notice  shall  facilitate 
public  comment  by  providing  a  sum¬ 
mary  of  the  proposed  activity,  by  an¬ 
nouncing  the  availability  for  inspec¬ 
tion  of  the  consistency  certification 
and  accompanying  public  information 
and  data,  and  by  requesting  that  com¬ 
ments  be  submitted  to  the  State 
agency. 

(c)  A  number  of  procedural  options, 
if  permitted  by  State  law,  are  available 
to  State  agencies  to  satisfy  the  public 
notice  requirements  of  this  Subpart. 
They  include,  but  are  not  limited  to: 

(1)  the  State  agency  providing  the 
public  notice: 

(2)  the  State  agency  requiring  the 
applicant  to  provide  the  public  notice; 
or 

(3)  the  State  agency  relying  upon 
the  public  notice  provided  by  the  Fed¬ 
eral  agency  reviewing  the  application 
for  the  Federal  license  or  permit  (e.g., 
A-95  public  notices,  notic  of  availabil¬ 
ity  of  NEPA  environmental  impact 
statements)  if  such  notice  satisfies  the 
minimum  requirements  set  forth  in 
subsections  (a)  and  (b)  above. 

(d)  Federal  and  State  agencies  are 
encouraged  to  issue  joint  public  no¬ 
tices  whenever  possible  to  minimize 
duplication  of  effort  and  to  avoid  un¬ 
necessary  delays. 

§  930.62  Public  hearings. 

(a)  At  the  discretion  of  the  State 
agency,  public  notice  may  include  the 
announcement  of  one  or  more  public 
hearings.  Public  hearings  shall  be 
scheduled  with  a  view  towards  (1)  al¬ 
lowing  access  to  the  consistency  certi¬ 
fication  and  accompanying  public  in¬ 
formation  within  a  reasonable  time 
prior  to  the  hearing,  (2)  facilitating . 
broad  public  attendance  and  participa¬ 
tion  at  the  hearing,  and  (3)  affording 
the  applicant  expeditious  consider¬ 
ation  of  the  proposed  activity. 

(b)  Federal  and  State  agencies  are 
encouraged  to  hold  joint  public  hear¬ 
ings  in  the  event  both  agencies  deter¬ 
mine  that  a  hearing  on  the  action  is 
necessary. 

§  930.63  State  agency  concurrence  with  a 
consistency  certification. 

(a)  At  the  earliest  practicable  time, 
the  State  agency  shall  notify  the  Fed¬ 
eral  agency  and  the  applicant  whether 
the  State  agency  concurs  with  or  ob¬ 
jects  to  a  consistency  certification. 
Concurrence  by  the  State  agency  shall 
be  conclusively  presumed  in  the  ab¬ 
sence  of  a  State  agency  objection 
within  six  months  following  com¬ 
mencement  of  State  agency  review. 

(b)  State  e.gancies  rhould  restrict  the 
period  of  public  notice,  receipt  of  com¬ 
ments,  hearing  proceedings  and  final 
decision-making  to  the  minimum  time 
necessary  to  inform  the  public,  obtain 


sufficient  comment,  and  develop  a  rea¬ 
sonable  decision  on  the  matter.  If  the 
State  agency  has  not  issued  a  decision 
within  three  months  following  com¬ 
mencement  of  State  agency  review,  it 
shall  notify  the  applicant  and  the  Fed¬ 
eral  agency  of  the  status  of  the  matter 
and  the  basis  for  further  delay. 

(c)  If  the  State  agency  issues  a  con¬ 
currence  or  is  conclusively  presumed 
to  concur  with  the  applicant’s  consis¬ 
tency  certification,  the  Federal  agency 
may  approve  the  Federal  license  or 
permit  application.  Notwithstanding 
State  agency  concurrence  with  a  con¬ 
sistency  certification,  the  Federal  per¬ 
mitting  agency  may  deny  approval  of 
the  Federal  license  or  permit  applica¬ 
tion.  Federal  agencies  should  not 
delay  processing  applications  pending 
receipt  of  a  State  agency’s  concur¬ 
rence.  In  the  event  a  Federal  agency 
determines  that  an  application  will 
not  be  approved,  it  shall  immediately 
notify  the  applicant  and  the  State 
agency. 

( Comment :  Concurrent  review  of  a  propos¬ 
al  will  complement  the  consistency  review 
process  and  minimize  time  delays.  The  early 
notification  of  a  Federal  agency’s  intent  to 
deny  approval  for  an  application  will  pre¬ 
clude  the  need  for  further  State  agency 
review.) 

§930.64  State  agency  objection  to  a  con¬ 
sistency  certification. 

(a)  If  the  State  agency  objects  to  the 
applicant’s  consistency  certification 
within  six  months  following  com¬ 
mencement  of  review,  it  shall  notify 
the  applicant.  Federal  agency  and  As¬ 
sistant  Administrator  of  the  objection. 

(b)  State  agency  objections  must  de¬ 
scribe  (i)  how  the  proposed  activity  is 
inconsistent  with  specific  elements  of 
the  management  program,  and  (ii)  al¬ 
ternative  measures  (If  they  exist) 
which,  if  adopted  by  the  applicant, 
would  permit  the  proposed  activity  to 
be  conducted  in  a  manner  consistent 
with  the  management  program. 

(c)  During  the  period  when  the 
State  agency  is  reviewing  the  consis¬ 
tency  certification,  the  applicant  and 
the  State  agency  should  attempt  to 
agree  upon  conditions,  which,  if  met 
by  the  applicant,  would  permit  State 
agency  concurrence.  The  parties  shall 
also  consult  with  the  Federal  agency 
responsible  for  approving  the  Federal 
license  or  permit  to  ensure  that  pro¬ 
posed  conditions  satisfy  Federal  as 
well  as  State  management  program  re¬ 
quirements. 

(d)  A  State  agency  objection  may  be 
based  upon  a  determination  that  the 
applicant  has  failed,  following  a  writ¬ 
ten  State  agency  request,  to  supply 
the  information  required  pursuant  to 
§  903.58.  If  the  State  agency  objects  on 
the  grounds  of  insufficient  informa¬ 
tion.  the  objection  must  describe  the 
nature  of  the  information  requested 
and  the  necessity  of  having  such  infor¬ 


mation  to  determine  the  consistency 
of  the  activity  with  the  management 
program. 

<e)  A  State  agency  objection  shall  in¬ 
clude  a  statement  informing  the  appli¬ 
cant  of  a  right  of  appeal  to  the  Secre¬ 
tary  on  the  grounds  described  in  Sub¬ 
part  H. 

§  930.65  Federal  permitting  agency  re¬ 
sponsibility. 

Following  receipt  of  a  State  agency 
objection  to  a  consistency  certifica¬ 
tion,  the  Federal  agency  shall  not 
issue  the  Federal  license  or  permit 
except  as  provided  in  Subpart  H  of 
this  part. 

§930.66  Availability  of  mediation  for  pre¬ 
viously  reviewed  activities. 

(a)  Federal  and  State  agencies  shall 
cooperate  in  their  efforts  to  monitor 
Federally  licensed  and  permitted  ac¬ 
tivities  in  order  to  make  certain  that 
such  activities  continue  to  conform  to 
both  Federal  and  State  requirements. 

(b)  The  State  agency  shall  request 
that  the  Federal  agency  take  appropri¬ 
ate  remedial  action  following  a  serious 
disagreement  resulting  from  a  State 
agency  objection  to  a  Federally  li¬ 
censed  or  permitted  activity  which 
was:  (1)  Previously  determined  to  be 
consistent  with  the  State’s  manage¬ 
ment  program,  but  which  the  State 
agency  later  maintains  is  being  con¬ 
ducted  or  is  having  coastal  zone  ef¬ 
fects  substantially  different  than 
originally  proposed  and,  as  a  result,  is 
no  longer  consistent  with  the  State’s 
management  program;  or  (2)  previous¬ 
ly  determined  not  to  be  an  activity  sig¬ 
nificantly  affecting  the  coastal  zone, 
but  which  the  State  agency  later 
maintains  is  being  conducted  or  is 
having  coastal  effects  substantially 
different  than  originally  proposed 
and,  as  a  result,  the  activity  signifi¬ 
cantly  affects  the  coastal  zone  in  a 
manner  inconsistent  with  the  State’s 
management  program.  The  State 
agency’s  request  must  include  support¬ 
ing  information  and  a  proposal  for  rec¬ 
ommended  remedial  action;  a  copy  of 
the  request  must  be  sent  to  the  appli¬ 
cant. 

(c)  If,  after  a  reasonable  time  follow¬ 
ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  a  se¬ 
rious  disagreement  exists  with  the 
Federal  agency,  either  party  may  seek 
the  Secretarial  mediation  services  pro¬ 
vided  for  in  Subpart  G  of  this  part. 

Subpart  E — Consistency  for  Outer 

Continental  Shelf  (OCS)  Explora¬ 
tion,  Development  and  Production 

Activities 

§  930.70  Objectives. 

The  provisions  of  this  subpart  are 
provided  to  assure  that  all  Federal  li¬ 
cense  and  permit  activities  described 
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in  detail  in  OCS  plans  and  which  sig¬ 
nificantly  affect  the  coastal  zone  are 
conducted  in  a  manner  consistent  with 
approved  coastal  zone  management 
programs. 

(Comment  Statutory  citation:  Subsection 
307(cM3)(B): 

“After  the  management  program  of  any 
coastal  state  hajs  been  approved  by  the  Sec¬ 
retary  under  Section  306,  any  person  who 
submits  to  the  Secretary  of  the  Interior  any 
plan  for  the  exploration  or  development  of, 
or  production  from,  any  area  which  has 
been  leased  under  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  1331,  et  scq  )  and 
regulations  under  such  Act  shall,  with  re¬ 
spect  to  any  exploration,  development,  or 
production  described  in  such  plan  and  af¬ 
fecting  any  land  use  or  water  use  in  the 
coastal  zone  of  such  state,  attach  to  such 
plan  a  certification  that  each  activity  which 
is  described  in  detail  in  such  plan  complies 
with  such  state's  approved  management 
program  and  will  be  carried  out  in  a  manner 
coi>sistent  with  such  program.  No  Federal 
official  or  agency  shall  grant  such  person 
any  license  or  permit  for  any  activity  de¬ 
scribed  in  detail  in  such  plan  until  such 
state  or  its  designated  agency  receives  a 
copy  of  such  certification  and  plan  together 
with  any  other  necessary  data  and  informa¬ 
tion,  and  until: 

(i)  Such  state  or  its  designated  agency,  in 
accordance  with  the  procedures  required  to 
be  established  by  such  state  pursuant  to 
subparagraph  (A),  concurs  with  such  per¬ 
son’s  certification  and  notifies  the  Secretary 
and  the  Secretary  of  the  Interior  of  such 
concurrence;  or 

(ii)  Concurrence  by  such  state  with  such 
certification  is  conclusively  presumed,  as 
provided  for  in  subparagraph  (A);  •  •  • 

"If  a  state  concurs  or  is  conclusively  pre¬ 
sumed  to  concur,  •  •  •,  the  provisions  of 
subparagraph  (A)  are  not  applicable  with 
respect  to  such  person,  such  state,  and  any 
Federal  license  or  permit  which  is  required 
to  conduct  any  activity  affecting  land  uses 
or  water  uses  in  the  coastal  zone  of  such 
state  which  is  described  in  detail  in  the  plan 
to  which  such  concurrence  •  *  •  applies,  if 
such  state  objects  to  such  certification,  •  •  • 
of  if  such  person  fails  substantially  to 
comply  with  such  plan,  as  submitted,  such 
person  shall  submit  an  amendment  to  such 
plan,  or  a  new  plan,  to  the  Secretary  of  the 
Interior.  With  respect  to  any  amendment  or 
new  plan  submitted  to  the  Secretary  of  the 
Interior  pursuant  to  the  preceding  sentence, 
the  applicable  time  period  for  purposes  of 
concurrence  by  conclusive  presumption 
under  subparagraph  (A)  is  3  months.”) 

§930.71  Federal  license  or  permit  activity 
described  in  detail. 

The  term  "Federal  license  or  permit 
activity  described  in  detail”  means  any 
activity  requiring  a  Federal  license  or 
permit,  as  defined  in  §  930.51,  which 
the  Secretary  of  the  Interior  deter¬ 
mines  must  be  described  in  detail 
within  an  OCS  plan. 

( Comment  OCS  plan  Federal  license  and 
permit  activities  which  are  not  required  to 
be  described  in  detail  and  which  significant¬ 
ly  affect  the  coastal  zone  are  subject  to  the 
requirements  of  Subpart  D.) 

§  930.72  Person. 

The  term  “person”  means  any  indi¬ 
vidual,  corporation,  partnership,  asso¬ 


ciation,  or  other  entity  organized  or 
existing  under  the  laws  of  any  State, 
the  Federal  government,  any  State,  re¬ 
gional,  or  local  government,  or  any 
entity  of  such  Federal,  State,  regional 
or  local  government,  who  submits  to 
the  Secretary  of  the  Interior,  follow¬ 
ing  management  program  approval,  an 
OCS  plan  which  describes  in  detail 
Federal  license  or  permit  activities. 

§930.73  OCS  plan. 

(a)  The  term  “OCS  plan”  means  any 
plan  for  the  exploration  or  develop¬ 
ment  of,  or  production  from,  any  area 
which  has  been  leased  under  the 
Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  Sec.  1331  et  seq.),  and  the  regu¬ 
lations  under  that  Act,  which  is  sub¬ 
mitted  to  the  Secretary  of  the  Interior 
following  management  program  ap¬ 
proval  and  which  describes  in  detail 
Federal  license  or  permit  activities. 

(b)  The  requirements  of  this  subpart 
do  not  apply  to  Federal  license  and 
permit  applications  filed  after  man¬ 
agement  program  approval  for  activi¬ 
ties  described  in  detail  in  OCS  plans 
approved  by  the  Secretary  of  the  Inte¬ 
rior  prior  to  management  program  ap¬ 
proval. 

§  930.70  OCS  activities  subject  to  State 
agency  review. 

Except  for  States  which  do  not  an¬ 
ticipate  coastal  zone  effects  resulting 
from  OCS  activities,  management  pro¬ 
gram  lists  required  pursuant  to 
§930.53  shall  include  a  reference  to 
OCS  plans  which  describe  in  detail 
Federal  license  and  permit  activities 
significantly  affecting  the  coastal 
zone. 

§  930.75  State  agency  assistance  to  per¬ 
sons;  information  requirements. 

(a)  As  a  preliminary  matter,  any 
person  intending  to  submit  to  the  Sec¬ 
retary  of  the  Interior  and  OCS  plan 
which  describes  in  detail  Federal  li¬ 
cense  or  permit  activities  significantly 
affecting  the  coastal  zone  should 
obtain  the  views  and  assistance  of  the 
State  agency  regarding  the  means  for 
ensuring  that  such  activities  will  be 
conducted  in  a  manner  consistent  with 
the  State's  management  program.  As 
part  of  its  assistance  efforts,  the  State 
agency  shall  make  available  for  inspec¬ 
tion  copies  of  the  management  pro¬ 
gram  document. 

(b)  In  accordance  with  the  provi¬ 
sions  in  §  930.56(b),  the  management 
program  as  originally  approved  or 
amended  may  describe  requirements 
regarding  data  and  information  which 
will  be  necessary  for  the  State  agency 
to  assess  the  consistency  of  the  Feder¬ 
al  license  and  permit  activities  de¬ 
scribed  in  detail  in  OCS  plans. 

§  930.76  Submission  of  an  OCS  plan  and 
consistency  certification. 

Any  person  submitting  to  the  Secre¬ 
tary  of  the  Interior  any  OCS  plan 
shall: 


(a)  Identify  all  activities  described  in 
detail  in  the  plan  which  are  subject  to 
State  agency  review; 

(b)  When  satisfied  that  the  proposed 
activities  meet  the  Federal  consistency 
requirements  of  this  Subpart,  provide 
the  Secretary  of  the  Interior  with  a 
consistency  certification,  attached  to 
the  OCS  plan,  and  shall  furnish  the 
State  agency  a  copy  of  the  OCS  plan 
(excluding  proprietary  information) 
and  consistency  certification. 

(c)  The  person’s  consistency  certifi¬ 
cation  shall  be  in  the  following  form: 

The  proposed  activities  described  in  detail 
in  this  plan  comply  with  (name  of  State(s)) 
approved  coastal  management  program(s) 
and  will  be  conducted  in  a  manner  consis¬ 
tent  with  such  program(s). 

§  930.77  Necessary  data  and  information. 

(a)  The  State  agency  shall  use  the 
information  received  pursuant  to  the 
Department  of  the  Interior’s  operat¬ 
ing  regulations  governing  exploration, 
development  and  production  oper¬ 
ations  on  the  OCS  (see  30  CFR 
§  250.34)  and  regulations  pertaining  to 
the  OCS  information  program  (see  30 
CFR  Part  252)  to  determine  the  con¬ 
sistency  of  proposed  Federal  license 
and  permit  activities  described  in 
detail  in  OCS  plans. 

(b)  The  person  shall  supplement  the 
information  provided  by  paragraph  (a) 
of  this  section  by  supplying  the  State 
agency  with: 

(1)  Information  required  by  the 
State  agency  pursuant  to  §  930.75(b). 

(2)  A  brief  assessment  relating  the 
probable  coastal  zone  effects  of  the  ac¬ 
tivities  and  their  associated  facilities 
to  the  relevant  elements  of  the  man¬ 
agement  program,  and 

(3)  A  brief  set  of  findings,  derived 
from  the  assessment,  indicating  that 
each  of  the  proposed  activities  (e.g., 
drilling,  platform  placement)  and 
their  associated  facilities  (e.g.,  onshore 
support  structures,  offshore  pipelines), 
and  their  primary  effects  (e.g.,  air, 
water,  waste  discharge,  erosion,  wet¬ 
lands,  beach  access  impacts)  are  all 
consistent  with  the  provisions  of  the 
management  program.  In  developing 
findings,  the  person  shall  give  appro¬ 
priate  weight  to  the  various  provisions 
within  the  management  program  in 
accordance  with  the  guidance  provided 
in  §  930.58(a)(4). 

( Comment  Although  nonassociated  facili¬ 
ties  must  be  included  within  the  description 
of  significant  primary,  secondary,  and  cu¬ 
mulative  coastal  zone  effects  of  the  activi¬ 
ties,  the  person  is  not  responsible  for  assess¬ 
ing  the  consistency  of  such  facilities.) 

(c)  At  the  request  of  the  person,  in¬ 
terested  parties  who  have  access  to  in¬ 
formation  required  by  paragraphs  (a) 
and  (b)(1)  of  this  section  may  provide 
the  State  agency  with  all  or  part  of 
the  material  required.  Furthermore, 
upon  request  by  the  person,  the  State 
agency  shall  provide  assistance  for  de- 
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veloping  the  assessment  and  findings 
required  by  paragraphs  (b)  (2)  and  (3) 
of  this  section. 

(d)  When  satisfied  that  adequate 
protection  against  public  disclosure 
exists,  persons  should  provide  the 
State  agency  with  confidential  and 
proprietary  information  which  the 
State  agency  maintains  is  necessary  to 
make  a  reasoned  decision  on  the  con¬ 
sistency  of  the  proposed  activities. 
State  agency  requests  for  such  infor¬ 
mation  must  be  related  to  the  necessi¬ 
ty  of  having  such  information  to 
assess  adequately  the  coastal  zone  ef¬ 
fects  of  the  proposed  activities. 

§  930.78  Commencement  ,of  State  agency 
review;  public  notice. 

(a)  State  agency  review  of  the  per¬ 
son’s  consistency  certification  begins 
at  the  time  the  State  agency  receives  a 
copy  of  the  OCS  plan,  consistency  cer¬ 
tification,  and  required  necessary  data 
and  information.  A  State  agency  re¬ 
quest  for  information  and  data  in  ad¬ 
dition  to  that  required  by  §930.77 
shall  not  extend  the  date  of  com¬ 
mencement  of  State  agency  review. 

(b)  Following  receipt  of  the  material 
described  in  subsection  (a),  the  State 
agency  shall  ensure  timely  public 
notice  of  the  proposed  activities  in  ac¬ 
cordance  with  the  directives  within 
§§  930.61-930.62. 

§930.79  State  agency  concurrence  or  ob¬ 
jection. 

(a)  The  State  agency  shall  concur 
with  or  object  to  the  person’s  consis¬ 
tency  certification  in  accordance  with 
the  directives  within  §§  930.63-930.64. 

(b)  If  the  State  agency  issues  a  con¬ 
currence  for  a  person’s  consistency 
certification,  the  State  agency  shall 
notify  both  the  Secretary  of  Com¬ 
merce  and  the  Secretary  of  the  Interi¬ 
or  of  such  concurrence. 

(c)  If  the  State  agency  objects  to  one 
or  more  of  the  Federal  license  or 
permit  activities  described  in  detail  in 
the  OCS  plan,  it  must  provide  a  sepa¬ 
rate  discussion  for  each  objection  in 
accordance  with  the  directives  within 
§  930.64  (b)  and  (d). 

§  930.80  Effect  of  State  agency  concur¬ 
rence. 

(a)  If  the  State  agency  issues  a  con¬ 
currence  or  is  conclusively  presumed 
to  concur  with  the  person’s  consisten¬ 
cy  certification,  the  person  will  not  be 
required  to  submit  additional  consis¬ 
tency  certifications  and  supporting  in¬ 
formation  for  State  agency  review  at 
the  time  Federal  applications  are  actu¬ 
ally  filed  for  the  Federal  licenses  and 
permits  to  which  such  concurrence  ap¬ 
plies. 

(b)  Unless  the  State  agency  indicates 
otherwise,  copies  of  Federal  license 
and  permit  applications  for  activities 
described  in  detail  in  an  OCS  plan 
which  has  received  State  agency  eon- 
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currence  shall  be  sent  by  the  person  to 
the  State  agency  to  allow  the  State 
agency  to  monitor  the  activities.  Con¬ 
fidential  and  proprietary  material 
within  such  applications  may  be  de¬ 
leted. 

§  930.81  Federal  permitting  agency  re¬ 
sponsibility. 

Following  receipt  of  a  State  agency 
objection  to  a  consistency  certification 
related  to  Federal  license  or  permit  ac¬ 
tivities  described  in  detail  in  an  OCS 
plan,  the  Federal  agency  shall  not 
issue  any  of  such  licenses  or  permits 
except  as  provided  in  subpart  H  of  this 
part. 

§  930.82  Multiple  permit  review. 

(a)  A  person  submitting  a  consisten¬ 
cy  certification  for  Federal  license  or 
permit  activities  described  in  detail  in 
an  OCS  plan  is  strongly  encouraged  to 
work  with  other  Federal  agencies  in 
an  effort  to  include,  for  consolidated 
State  agency  review,  consistency  certi¬ 
fications  and  supporting  data  and  in¬ 
formation  applicable  to  OCS-related 
Federal  license  and  permit  activities 
significantly  affecting  the  coastal  zone 
which  are  not  required  to  be  described 
in  detail  in  OCS  plans  but  which  are 
subjected  to  State  agency  consistency 
review  (e.g..  Corps  of  Engineer  permits 
for  the  placement  of  structures  on  the 
OCS  and  for  dredging  and  the  trans¬ 
portation  of  dredged  material.  Envi¬ 
ronmental  Protection  Agency  air  and 
water  quality  permits  for  offshore  op¬ 
erations  and  onshore  support  and  pro¬ 
cessing  facilities,  etc.).  In  the  event 
the  person  does  not  consolidate  such 
OCS-related  permit  activities  with  the 
State  agency’s  review  of  the  OCS  plan, 
such  activities  will  remain  subject  to 
individual  State  agency  review  under 
the  requirements  of  Subpart  D  of  this 
part. 

( Comment  Persons  are  encouraged  to  con¬ 
solidate  permits  for  State  agency  review  as 
this  process  can  (i)  minimize  the  delay  in 
the  review  and  approval  of  both  OCS  plan 
and  OCS-related  Federal  licenses  and  per¬ 
mits,  (ii)  provide  the  State  agency  with  com¬ 
prehensive  information  on  all  aspects  of 
OCS  operations,  thereby  assisting  the  State 
in  planning  for  and  managing  these  activi¬ 
ties,  and  (iii)  provide  the  person  with  added 
certainty  regarding  the  manner  in  which  all 
OCS  operations  may  proceed  consistent 
with  the  management  program.) 

(b)  A  State  agency  objection  to  one 
or  more  of  the  OCS-related  Federal  li¬ 
cense  or  permit  activities  submitted 
for  consolidated  review  shall  not  pre¬ 
vent  the  person  from  receiving  Federal 
agency  approval  (1)  for  those  OCS-re¬ 
lated  license  or  permit  activities  found 
by  the  State  agency  to  be  consistent 
with  the  management  program,  and 
(2)  for  the  license  and  permit  activities 
described  in  detail  in  the  OCS  plan 
provided  the  State  agency  concurs 
with  the  consistency  certification  for 


such  plan.  Similarly,  a  State  agency 
objection  to  the  consistency  certifica¬ 
tion  for  an  OCS  plan  shall  not  prevent 
the  person  from  receiving  Federal 
agency  approval  for  those  OCS-related 
license  or  permit  activities  determined 
by  the  State  agency  to  be  consistent 
with  the  management  program. 

§  930.83  Amended  or  new  OCS  plans. 

If  the  State  agency  objects  to  the 
person’s  OCS  plan  consistency  certifi¬ 
cation,  and  if,  pursuant  to  subpart  H, 
the  Secretary  does  not  determine  that 
each  of  the  objected  to  Federal  license 
or  permit  activities  described  in  detail 
in  such  plan  is  consistent  with  the  ob¬ 
jectives  or  purposes  of  the  Act,  or  is 
necessary  in  the  interest  of  national 
security,  the  person  shall  submit  an 
amended  or  new  plan  to  the  Secretary 
of  the  Interior  and  to  the  State  agency 
along  with  a  consistency  certification 
and  data  and  information  necessary  to 
support  the  new  consistency  determi¬ 
nation.  The  data  and  information 
shall  specifically  describe  modifica¬ 
tions  made  to  the  original  OCS  plan, 
and  the  manner  in  which  such  modifi¬ 
cations  will  ensure  that  all  of  the  pro¬ 
posed  Federal  license  or  permit  activi¬ 
ties  described  in  detail  in  the  amended 
or  new  plan  will  be  conducted  in  a 
manner  consistent  with  the  State’s 
management  program. 

§  930.84  Review  of  amended  or  new  OCS 
plans;  public  notice. 

(a)  After  receipt  of  a  copy  of  the 
amended  or  new  OCS  plan,  consisten¬ 
cy  certification,  and  accompanying 
data  and  information.  State  agency 
review  shall  begin. 

(b)  Following  receipt  of  the  material 
described  in  subsection  (a),  the  State 
agency  shall  ensure  timely  public 
notice  of  the  proposed  activities  in  ac¬ 
cordance  with  the  directives  within 
§§  930.61-930.62. 

(c)  The  State  agency  shall  concur 
with  or  object  to  the  person’s  consis¬ 
tency  certification  in  accordance  with 
the  directives  within  §930.79,  except 
that  the  applicable  time  period  for 
purposes  of  concurrence  by  conclusive 
presumption  shall  be  three  months  in¬ 
stead  of  six  months. 

(d)  If  the  State  agency  issues  a  con¬ 
currence  or  is  conclusively  presumed 
to  concur  with  the  person’s  new  con¬ 
sistency  certification,  the  person  will 
not  be  required  to  submit  additional 
consistency  certifications  and  support¬ 
ing  information  for  State  agency 
review  at  the  time  Federal  applica¬ 
tions  are  actually  filed  for  the  Federal 
licenses  and  permits  to  which  such 
concurrence  applies. 

(e)  Unless  the  State  agency  indicates 
otherwise,  copies  of  Federal  license 
and  permit  applications  for  activities 
described  in  detail  in  an  amended  or 
new  OCS  plan  which  has  received 
State  agency  concurrence  shall  be  sent 
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by  the  person  to  the  State  agency  to 
allow  the  State  agency  to  monitor  the 
activities.  Confidential  and  propri¬ 
etary  material  within  such  applica¬ 
tions  may  be  deleted. 

§  930.85  Continuing  State  agency  objec¬ 
tions. 

If  the  State  agency  objects  to  the 
consistency  certification  for  an  amend¬ 
ed  or  new  OCS  plan,  the  prohibition  in 
$930.81  against  Federal  agency  ap¬ 
proval  of  licenses  or  permits  for  activi¬ 
ties  described  in  detail  in  such  a  plan 
applies,  further  Secretarial  review  pur¬ 
suant  to  subpart  H  may  take  place, 
and  the  development  of  an  additional 
amended  or  new  OCS  plan  and  consis¬ 
tency  certification  may  be  required 
pursuant  to  §§  930.83-930.84. 

§930.86  Failure  to  comply  substantially 
with  an  approved  OCS  plan. 

(a)  The  Department  of  the  Interior 
and  State  agencies  shall  cooperate  in 
their  efforts  to  monitor  Federally  li¬ 
censed  and  permitted  activities  de¬ 
scribed  in  detail  OCS  plans  to  make 
certain  that  such  activities  continue  to 
conform  to  both  Federal  and  State  re¬ 
quirements. 

(b)  If  a  State  agency  claims  that  a 
person  is  failing  substantially  to 
comply  with  an  approved  OCS  plan 
subject  to  the  requirements  of  this 
Subpart,  and  such  failure  allegedly  in¬ 
volves  the  conduct  of  activities  signifi¬ 
cantly  affecting  the  coastal  zone  in  a 
manner  that  is  not  consistent  with  the 
approved  management  program,  the 
State  agency  shall  transmit  its  claim 
to  the  U.S.  Geological  Survey  supervi¬ 
sor  for  the  area  involved.  Such  claim 
shall  include:  (1)A  description  of  the 
specific  activity  involved  and  the  al¬ 
leged  lack  of  compliance  with  the  OCS 
plan,  and  (2)  a  request  for  appropriate 
remedial  action.  A  copy  of  the  claim 
shall  be  sent  to  the  person  and  the  As¬ 
sistant  Administrator. 

(c)  If,  after  a  reasonable  time  follow¬ 
ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  the 
person  is  failing  to  comply  substantial¬ 
ly  with  the  OCS  plan,  the  governor  or 
section  306(c)(5)  State  agency  (see 
§930.18)  may  file  a  written  objection 
with  the  Secretary.  If  the  Secretary 
finds  that  the  person  is  failing  to 
comply  substantially  with  the  OCS 
plan,  the  person  shall  submit  an 
amended  or  new  OCS  plan  along  with 
a  consistency  certification  and  sup¬ 
porting  information  to  the  Secretary 
of  the  Interior  and  to  the  State 
agency.  Following  such  a  finding  by 
the  Secretary,  the  person  shall  comply 
with  the  originally  approved  OCS 
plan,  or  with  interim  orders  issued 
jointly  by  the  Secretary  and  the  U.S. 
Geological  Survey,  pending  approval 
of  the  amended  or  new  OCS  plan.  The 
directives  within  §§  930.83-930.85  shall 
apply  to  further  State  agency  review 


of  the  consistency  certification  for  the 
amended  or  new  plan. 

(d)  A  person  shall  be  found  to  have 
failed  substantially  to  comply  with  an 
approved  OCS  plan  if  the  State 
agency  claims  and  the  Secretary  finds 
that  one  or  more  of  the  activities  de¬ 
scribed  in  detail  in  the  OCS  plan 
which  significantly  affects  the  coastal 
zone  are  being  conducted  or  are 
having  a  coastal  zone  effect  substan¬ 
tially  different  than  originally  de¬ 
scribed  by  the  person  in  the  plan  or 
accompanying  information  and,  as  a 
result,  the  activities  are  no  longer 
being  conducted  in  a  manner  consis¬ 
tent  with  the  State’s  management  pro¬ 
gram.  The  Secretary  may  make  a  find¬ 
ing  that  a  person  has  failed  substan¬ 
tially  to  comply  with  an  approved 
OCS  plan  only  after  providing  a  rea¬ 
sonable  opportunity  for  the  person 
and  the  Secretary  of  the  Interior  to 
review  the  State  agency’s  objection 
and  to  submit  comments  for  the  Secre¬ 
tary’s  consideration. 

Subpart  F — Consistency  for  Federal 

Assistance  to  State  and  Local  Gov¬ 
ernments 

§  930.90  Objectives. 

The  provisions  of  this  subpart  are 
provided  to  assure  that  Federal  assis¬ 
tance  to  State  and  local  governments 
for  activities  significantly  affecting 
the  coastal  zone  is  granted  only  when 
such  activities  are  consistent  with  ap¬ 
proved  coastal  zone  managements  pro¬ 
grams. 

(Comment  Statutory  citation:  Section 
307(d): 

“State  and  local  governments  submitting 
applications  for  Federal  assistance  under 
other  Federal  programs  affecting  the  coast¬ 
al  zone  shall  indicate  the  views  of  the  ap¬ 
propriate  state  or  local  agency  as  to  the  re¬ 
lationship  of  such  activities  to  the  approved 
management  program  for  the  coastal  zone. 
Such  applications  shall  be  submitted  and  co¬ 
ordinated  in  accordance  with  the  provisions 
of  title  IV  of  the  Intergovernmental  Cooper¬ 
ation  Act  of  1968  (82  Stat.  1098)  [which  pro¬ 
vides  authority  for  the  Office  of  Manage¬ 
ment  and  Budget  Circular  A-95  (41  FR  2052 
(1976))!.  Federal  agencies  shall  not  approve 
proposed  projects  tliat  are  inconsistent  with 
a  coastal  state’s  management  pro¬ 
gram  •  •  *.” 

Although  the  Coastal  Energy  Impact  Pro¬ 
gram  (CEIP)  under  Section  308  of  the  Act 
in  not  a  form  of  Federal  assistance  under  an 
"other  Federal”  program,  it  will  be  the 
policy  of  OCZM  to  subject  the  CEIP  to  the 
consistency  requirements  of  this  Subpart. ) 

§  930.91  Federal  assistance. 

The  term  "Federal  assistance” 
means  assistance  provided  under  a 
Federal  program  to  an  applicant 
agency  through  grant  or  contractual 
arrangements,  loans,  subsidies,  guar¬ 
antees,  insurance,  or  other  form  of  fi¬ 
nancial  aid. 


§  930.92  Applicant  agency. 

The  term  "applicant  agency”  means 
any  unit  of  State  or  local  government, 
or  any  related  public  entity  such  as  a 
special  purpose  district,  which,  follow¬ 
ing  management  program  approval, 
submits  an  application  for  Federal  as¬ 
sistance. 

§  930.93  OMB  A-95  process. 

The  term  “OMB  A-95  process”  de¬ 
scribes  the  project  notification  and 
review  procedures  set  forth  in  the 
Office  of  Management  and  Budget 
Circular  A-95  for  the  evaluation, 
review  and  coordination  of  Federally 
assisted  programs  (41  FR  2052  (1976)). 

§  930.94  Guidance  provided  by  the  State 
agency. 

(a)  To  assist  A-95  State  and 
areawide  clearinghouses.  State  agen¬ 
cies  should  include  within  the  manage¬ 
ment  program  a  listing  of  specific 
types  of  Federal  assistance  programs 
subject  to  a  consistency  review.  Such  a 
listing,  and  any  refinements,  will  re¬ 
quire  prior  306(c)(5)  state  agency  (see 
§  930.18)  consultation  with  affected 
Federal  agencies  and  approval  by  the 
Assistant  Administrator. 

(b)  In  the  event  the  State  agency 
chooses  to  review  applications  for  Fed¬ 
eral  assistance  activities  outside  of  the 
coastal  zone  but  likely  to  significantly 
affect  the  coastal  zone,  the  State 
agency  must  develop  a  Federal  assis¬ 
tance  provision  within  the  manage¬ 
ment  program  generally  describing  the 
geographic  area  (e.g.  coastal  flood- 
plains)  within  which  Federal  assis¬ 
tance  activities  will  be  subject  to 
review.  This  provision,  and  any  refine¬ 
ments,  will  require  prior  306(c)(5) 
State  agency  consultation  with  affect¬ 
ed  Federal  agencies  and  approval  by 
the  Assistant  Administrator. 

(c)  The  State  agency  shall  provide 
copies  of  any  Federal  assistance  list  or 
geographic  provision,  and  any  refine¬ 
ments,  to  Federal  agencies,  units  of 
State  or  local  government  empowered 
to  undertake  Federally  assisted  activi¬ 
ties  within  the  coastal  zone  or  de¬ 
scribed  geographic  area,  and  to  the  A- 
95  State  and  areawide  clearinghouses. 

§  930.95  OMB  A-95  project  notification 
and  review. 

(a)  Pursuant  to  the  OMB  A-95  pro¬ 
cess,  an  applicant  agency  shall  notify 
the  appropriate  State  and  areawide 
clearinghouses  of  its  intent  to  apply 
for  Federal  assistance  for  an  activity 
located  in  the  coastal  zone  or  the  de¬ 
scribed  geographic  area. 

(b)  The  applicant  agency  shall  uti¬ 
lize  the  OMB  A-95  process  for  every 
major  funding  phase  of  the  Federal 
assistance  activity  which  entails  the 
consideration  of  new  information  not 
previously  reviewed  (e.g.,  planning  and 
design  data  not  reviewed  in  earlier 
project  siting  phase),  or  which  results 
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in  substantial  modifications  to  previ¬ 
ously  reviewed  phases. 

<c)  The  clearinghouses  shall  ensure 
that  the  State  agency  is  afforded  an 
opportunity  to  review  a  notification 
for  an  activity  located  in  the  coastal 
zone  or  the  described  geographic  area 
to  determine  whether  the  activity  is 
consistent  with  the  management  pro¬ 
gram. 

§  930.96  Consistency  review.  • 

(a)  If  pursuant  to  the  OMB  A- 95 
process,  the  State  agency  does  not 
object  to  the  proposed  activity,  the 
Federal  agency  may  grant  the  Federal 
assistance  to  the  applicant  agency. 
Notwithstanding  State  agency  consis¬ 
tency  approval  for  the  proposed  pro¬ 
ject,  the  Federal  agency  may  deny  as¬ 
sistance  to  the  applicant  agency.  Fed¬ 
eral  agencies  should  not  delay  process¬ 
ing  applications  pending  receipt  of  a 
State  agency  approval  or  objection.  In 
the  event  a  Federal  agency  determines 
that  an  application  will  not  be  ap¬ 
proved,  it  shall  immediately  notify  the 
applicant  agency  and  the  State 
agency. 

(b)  If  pursuant  to  the  OMB  A-95 
process,  the  State  agency  objects  to 
the  proposed  project,  the  clearing¬ 
house  shall  notify  the  applicant 
agency,  Federal  agency  and  the  Assis¬ 
tant  Administrator  of  the  objection. 

(c)  State  agency  objections  must  de¬ 
scribe:  (1)  how  the  proposed  project  is 
inconsistent  with  specific  elements  of 
the  management  program,  and  (2)  al¬ 
ternative  measures  (if  they  exist) 
which,  if  adopted  by  the  applicant 
agency,  would  permit  the  proposed 
project  to  be  conducted  in  a  manner 
consistent  with  the  management  pro¬ 
gram. 

(d)  A  State  agency  objection  may  be 
based  upon  a  determination  that  the 
applicant  agency  has  failed,  following 
a  written  State  agency  request,  to 
supply  necessary  information.  If  the 
State  agency  objects  on  the  grounds  of 
insufficient  information,  the  objection 
must  describe  the  nature  of  the  infor¬ 
mation  requested  and  the  necessity  of 
having  such  information  to  determine 
the  consistency  of  the  activity  with 
the  management  program. 

(e)  State  agency  objections  shall  in¬ 
clude  a  statement  informing  the  appli¬ 
cant  agency  of  a  right  of  appeal  to  the 
Secretary  on  the  grounds  described  in 
subpart  H  of  this  part. 

§  930.97  Federal  assisting  agency  responsi¬ 
bility. 

Following  receipt  of  a  State  agency 
objection,  the  Federal  agency  shall 
not  approve  assistance  for  the  activity 
except  as  provided  in  subpart  H  of  this 
part. 

§930.98  Federally  assisted  activities  out¬ 
side  of  the  coastal  zone  or  the  de¬ 
scribed  geographic  area 

(a)  State  agencies  should  monitor 
proposed  Federal  assistance  activities 
outside  of  the  coastal  zone  or  the  de¬ 


scribed  geographic  area  (e.g.,  by  use  of 
the  OMB  A-95  process,  review  of 
NEPA  environmental  impact  state¬ 
ments,  etc.)  and  shall  immediately 
notify  applicant  agencies,  Federal 
agencies,  and  the  appropriate  clearing¬ 
house  of  proposed  activities  which  can 
reasonably  be  expected  to  significantly 
affect  the  coastal  zone  and  which  the 
State  agency  is  reviewing  for  consis¬ 
tency  with  the  management  program. 
Notification  shall  also  be  sent  by  the 
State  agency  to  the  Assistant  Adminis¬ 
trator.  State  agencies  must  inform  the 
clearinghouse  and  other  parties  of  ob¬ 
jections  within  the  time  period  permit¬ 
ted  under  the  OMB  A-95  process,  oth¬ 
erwise  the  State  agency  waives  its 
right  to  object  to  the  proposed  activ¬ 
ity. 

(b)  If  within  the  permitted  time 
period  the  State  agency  notifies  the 
Federal  agency  of  its  objection  to  a 
proposed  Federally  assisted  activity, 
the  Federal  agency  shall  not  provide 
assistance  to  the  applicant  agency 
except  as  provided  in  Subpart  H, 
unless  the  Assistant  Administrator  dis¬ 
approves  the  State  agency’s  decision 
to  review  the  activity.  The  Assistant 
Administrator  shall  be  guided  by  the 
provisions  in  §  930.54  (c)  and  (d). 

§  930.99  Availability  of  mediation  for  Fed¬ 
eral  assistance  disputes. 

In  the  event  of  a  serious  disagree¬ 
ment  between  a  Federal  and  State 
agency  regarding  whether  a  Federal 
assistance  activity  is  subject  to  consis¬ 
tency  review,  either  party  may  request 
the  Secretarial  mediation  services  pro¬ 
vided  for  in  Subpart  G  of  this  iWt. 
The  existence  of  a  serious  disagree¬ 
ment  will  not  relieve  the  Federal 
agency  from  the  responsibility  for 
withholding  Federal  assistance  for  the 
activity  pending  satisfaction  of  the  re¬ 
quirements  of  this  subpart,  except  in 
cases  where  the  Assistant  Administra¬ 
tor  has  disapproved  a  State  agency  de¬ 
cision  to  review  an  activity. 

§930.100  Availability  of  mediation  for 
previously  reviewed  activities. 

(a)  Federal  and  State  agencies  shall 
cooperate  in  their  efforts  to  monitor 
Federally  assisted  activities  in  order  to 
make  certain  that  such  activities  con¬ 
tinue  to  conform  to  both  Federal  and 
State  requirements. 

(b)  The  State  agency  shall  request 
that  the  Federal  agency  take  appropri¬ 
ate  remedial  action  following  a  serious 
disagreement  resulting  from  a  State 
agency  objection  to  a  Federally  assist¬ 
ed  activity  which  was  (1)  previously 
determined  to  be  consistent  with  the 
State’s  management  program,  but 
which  the  State  agency  later  main¬ 
tains  is  being  conducted  or  is  having  a 
coastal  zone  effect  substantially  differ¬ 
ent  than  originally  proposed  and,  as  a 
result,  is  no  longer  consistent  with  the 
State  management  program,  or  (2) 


previously  determined  not  to  be  a  pro¬ 
ject  significantly  affecting  the  coastal 
zone,  but  which  the  State  agency  later 
maintains  is  being  conducted  or  is 
having  a  coastal  zone  effect  substan¬ 
tially  different  than  originally  pro¬ 
posed  and,  as  a  result  the  project  sig¬ 
nificantly  affects  the  coastal  zone  in  a 
manner  inconsistent  with  the  State’s 
management  program.  The  State 
agency’s  request  must  include  support¬ 
ing  information  and  a  proposal  for  rec¬ 
ommended  remedial  action;  a  copy  of 
the  request  must  be  sent  to  the  appli¬ 
cant  agency. 

(c)  If,  after  a  reasonable  time  follow¬ 
ing  a  request  for  remedial  action,  the 
State  agency  still  maintains  that  a  se¬ 
rious  disagreement  exists  with  the 
Federal  agency,  either  party  may  seek 
the  Secretarial  mediation  services  pro¬ 
vided  for  in  Subpart  G  of  this  Part. 

Subpart  G — Secretarial  Mediation 

§930.110  Objectives. 

The  purpose  of  this  subpart  is  to  de¬ 
scribe  mediation  procedures  which 
Federal  and  State  agencies  may  use  to 
attempt  to  resolve  serious  disagree¬ 
ments  which  arise  during  the  adminis¬ 
tration  of  approved  management  pro¬ 
grams. 

( Comment  Statutory  citation:  Section 
307(h): 

“In  case  of  serious  disagreement  between 
any  Federal  agency  and  coastal  state  •  •  • 

(2)  in  the  administration  of  management 
programs  approved  under  Section  306;  the 
Secretary,  with  the  cooperation  of  the  Ex¬ 
ecutive  Office  of  the  President,  shall  seek  to 
mediate  the  differences  involved  in  such  dis¬ 
agreement.  The  process  of  such  mediation 
shall,  with  respect  to  any  disagreement  de¬ 
scribed  in  paragraph  (2).  include  public 
hearings  which  shall  be  conducted  in  the 
local  area  concerned.”) 

§  930.  Ill  I  nformal  negotiations. 

The  availability  of  mediation  does 
not  preclude  use  by  the  parties  of  al¬ 
ternative  means  for  resolving  their  dis¬ 
agreement.  In  the  event  a  serious  dis¬ 
agreement  arises,  the  parties  are 
strongly  encouraged  to  make  every 
effort  to  resolve  the  disagreement  in¬ 
formally.  OCZM  shall  be  available  to 
assist  the  parties  in  these  efforts. 

§  930.112  Request  for  mediation. 

(a)  The  Secretary  or  other  head  of  a 
Federal  agency,  or  the  Governor  or 
the  section  306(cX5)  State  agency  (see 
§  930.18),  may  notify  the  Secretary  in 
writing  of  tne  existence  of  a  serious 
disagreement,  and  may  request  that 
the  Secretary  seek  to  mediate  the  seri¬ 
ous  disagreement.  A  copy  of  the  writ¬ 
ten  request  must  be  sent  to  the  agency 
with  which  the  requesting  agency  dis¬ 
agrees,  and  to  the  Assistant  Adminis¬ 
trator. 

(b)  Within  15  days  following  receipt 
of  a  request  for  mediation  the  disa¬ 
greeing  agency  shall  transmit  a  writ¬ 
ten  response  to  the  Secretary,  and  to 
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the  agency  requesting  mediation,  indi¬ 
cating  whether  it  wishes  to  participate 
in  the  mediation  process.  If  the  disa¬ 
greeing  agency  declines  the  offer  to 
enter  into  mediation  efforts,  it  must 
indicate  the  basis  for  its  refusal  in  its 
response.  Upon  receipt  of  a  refusal  to 
participate  in  mediation  efforts,  the 
Secretary  shall  seek  to  persuade  the 
disagreeing  agency  to  reconsider  its 
decision  and  enter  into  mediation  ef¬ 
forts.  If  the  disagreeing  agencies  do 
not  all  agree  to  participate^  the  Secre¬ 
tary  will  cease  efforts  to  provide  medi¬ 
ation  assistance. 

§930.113  Public  hearings. 

(a)  If  the  parties  agree  to  the  media¬ 
tion  process,  the  Secretary  shall  ap¬ 
point  a  hearing  officer  who  shall 
schedule  a  hearing  in  the  local  area 
concerned.  The  hearing  officer  shall 
give  the  parties  at  least  30  days  notice 
of  the  time  and  placp  set  for  the  hear¬ 
ing  and  shall  prov^ie  timely  public 
notice  of  the  hearing. 

(b)  At  the  time  public  notice  is  pro¬ 
vided,  the  Federal  and  State  agencies 
shall  provide  the  public  with  conve¬ 
nient  access  to  public  data  and  infor¬ 
mation  related  to  the  serious  disagree¬ 
ment. 

(c)  Hearings  shall  be  informal  and 
shall  be  conducted  by  the  hearing  offi¬ 
cer  with  the  objective  of  securing  in  a 
timely  fashion  information  related  to 
the  disagreement.  The  Federal  and 
State  agencies,  as  well  as  other  inter¬ 
ested  parties,  may  offer  information  at 
the  hearing  subject  to  the  hearing  of¬ 
ficer’s  supervision  as  to  the  extent  and 
manner  of  presentation.  Unduly  rep¬ 
etitious  oral  presentation  may  be  ex¬ 
cluded  at  the  discretion  of  the  hearing 
officer;  in  the  event  of  such  exclusion 
the  party  may  provide  the  hearing  of¬ 
ficer  with  a  written  submission  of  the 
proposed  oral  presentation.  Hearings 
will  be  recorded  and  the  hearing  offi¬ 
cer  shall  provide  transcripts  and  copies 
of  written  information  offered  at  the 
hearing  to  the  Federal  and  State 
agency  parties.  The  public  may  inspect 
and  copy  the  transcripts  and  written 
information  provided  to  these  agen¬ 
cies. 

§930.114  Secretarial  mediation  efforts. 

(a)  Following  the  close  of  the  hear¬ 
ing,  the  hearing  officer  shall  transmit 
the  hearing  record  to  the  Secretary. 
Upon  receipt  of  the  hearing  record, 
the  Secretary  shall  schedule  a  media¬ 
tion  conference  to  be  attended  by  rep¬ 
resentatives  from  the  Office  of  the 
Secretary,  the  disagreeing  Federal  and 
State  agencies,  and  any  other  interest¬ 
ed  parties  whose  participation  is 
deemed  necessary  by  the  Secretary. 
The  Secretary  shall  provide  the  par¬ 
ties  at  least  10  days  notice  of  the  time 
and  place  set  for  the  mediation  confer¬ 
ence. 

(b)  Secretarial  mediation  efforts 
shall  last  only  so  long  as  the  Federal 


and  State  agencies  agree  to  partici¬ 
pate.  The  Secretary  shall  confer  with 
the  Executive  Office  of  the  President, 
as  necessary,  during  the  mediation 
process. 

§  930.115  Termination  of  mediation. 

Mediation  shall  terminate  (a)  at  any 
time  the  Federal  and  State  agencies 
agree  to  a  resolution  of  the  serious  dis¬ 
agreement,  (b)  if  one  of  the  agencies 
withdraws  from  mediation,  (c)  in  the 
event  the  agencies  fail  to  reach  a  reso¬ 
lution  of  the  serious  disagreement 
within  15  days  following  Secretarial 
conference  efforts,  and  the  agencies 
do  not  agree  to  extend  mediation 
beyond  that  period,  or  (d)  for  other 
good  cause. 

§930.116  Judicial  review. 

The  availability  of  the  mediation 
services  provided  in  this  subpart  is  not 
intended  expressly  or  implicitly  to 
limit  the  parties’  use  of  alternate 
forums  to  resolve  disputes.  Specifical¬ 
ly,  judicial  review  where  otherwise 
available  by  law  may  be  sought  by  any 
party  to  a  serious  disagreement  with¬ 
out  first  having  exhausted  the  media¬ 
tion  process  provided  for  in  this  sub¬ 
part. 

Subpart  H — Secretarial  Review  Relat¬ 
ed  to  the  Objectives  or  Purposes  of 
the  Act  and  National  Security  In¬ 
terests 

§  930.120  Objectives. 

The  provisions  of  this  subpart  pro¬ 
vide  procedures  by  which  the  Secre¬ 
tary  may  find  that  a  Federal  license  or 
permit  activity,  including  those  de¬ 
scribed  in  detail  in  an  OCS  plan,  or  a 
Federal  assistance  activity,  which  is  in¬ 
consistent  with  a  management  pro¬ 
gram,  may  be  federally  approved  be¬ 
cause  the  activity  is  consistent  with 
the  objectives  or  purposes  of  the  Act, 
or  is  necessary  in  the  interest  of  na¬ 
tional  security. 

( Comment .  Statutory  citations:  Subsection 
307(c)(3)(A): 

“No  license  or  permit  shall  be  granted  by 
the  Federal  agency  until  the  state  or  its  des¬ 
ignated  agency  has  concurred  with  the  ap¬ 
plicant’s  certification  or  until,  by  the  state’s 
failure  to  act,  the  concurrence  is  conclusive¬ 
ly  presumed,  unless  the  Secretary,  on  his 
own  initiative  or  upon  appeal  by  the  appli¬ 
cant,  finds,  after  providing  a  reasonable  op¬ 
portunity  for  detailed  comments  from  the 
Federal  agency  involved  and  from  the  state, 
that  the  activity  is  consistent  with  objec¬ 
tives  of  this  title  or  is  otherwise  necessary  in 
the  interest  of  national  security.” 

Subsection  307(c)(3)(B): 

"No  Federal  official  or  agency  shall  grant 
such  person  any  license  or  permit  for  any 
activity  described  in  detail  in  such  tOCS] 
plan  until  such  state  or  its  designated 
agency  receives  a  copy  of  such  certification 
and  plan,  together  with  any  other  necessary 
data  and  information,  and  until— 

(i)  The  State  agency  concurs; 


(li)  The  State  agency  is  conclusively  pre¬ 
sumed  to  concur;  or 

(iii)  The  Secretary  finds,  pursuant  to  sub- 
paragraph  (A),  that  each  activity  which  is 
described  in  detail  in  such  plan  is  consistent 
with  the  objectives  of  this  title*  or  is  other¬ 
wise  necessary  in  the  interest  of  national  se¬ 
curity.” 

Section  307(d): 

“Federal  agencies  shall  not  approve  pro¬ 
posed  projects  that  are  inconsistent  with  a 
coastal  state’s  management  program,  except 
upon  a  finding  by  the  Secretary  that  such 
project  is  consistent  with  the  purposes  of 
this  title  or  necessary  in  the  interest  of  na¬ 
tional  security." 

§  930.121  Consistent  with  the  objectives  or 
purposes  of  the  Act 

The  term  “consistent  with  the  objec¬ 
tives  or  purposes  of  the  Act”  describes 
a  Federal  license  or  permit  activity,  or 
a  Federal  assistance  activity  which,  al¬ 
though  inconsistent  with  a  State’s 
management  program,  is  found  by  the 
Secretary  to  be  permissible  because  it 
satisfies  the  following  four  require¬ 
ments: 

(a)  The  activity  furthers  one  or  more 
of  the  competing  national  objectives 
or  purposes  contained  in  sections  30^ 
or  303  of  the  Act, 

(b)  When  performed  separately  or 
when  its  cumulative  effects  are  consid¬ 
ered,  it  will  not  cause  adverse  effects 
on  the  natural  resources  of  the  coastal 
zone  substantial  enough  to  outweigh 
its  contribution  to  the  national  inter¬ 
est, 

(c)  The  activity  will  not  violate  any 
requirements  of  the  Clean  Air  Act,  as 
amended,  or  the  Federal  Water  Pollu¬ 
tion  Control  Act,  as  amended,  and 

(d)  There  is  no  reasonable  alterna¬ 
tive  available  (e.g.,  location  design, 
etc.)  which  would  permit  the  activity 
to  be  conducted  in  a  manner  consis¬ 
tent  with  the  management  program. 

§930.122  Necessary  in  the  interest  of  na¬ 
tional  security. 

The  term  “necessary  in  the  interest 
of  national  security”  describes  a  Fed¬ 
eral  license  or  permit  activity,  or  a 
Federal  assistance  activity  which,  al¬ 
though  inconsistent  with  a  State’s 
management  program,  is  found  by  tin 
Secretary  to  be  permissible  because  a 
national  defense  or  other  national  se¬ 
curity  interest  would  be  significantly 
impaired  if  the  activity  were  not  per¬ 
mitted  to  go  forward  as  proposed.  Sec¬ 
retarial  review  of  national  security 
issues  shall  be  aided  by  information 
submitted  by  the  Department  of  De¬ 
fense  or  other  interested  Federal  agen¬ 
cies.  The  views  of  such  agencies,  while 
not  binding,  shall  be  given  consider¬ 
able  weight  by  the  Secretary.  The  Sec¬ 
retary  will  seek  information  to  deter¬ 
mine  whether  the  objected  to  activity 
directly  supports  national  defense  or 
other  essential  national  security  objec¬ 
tives. 
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§  930.123  Appellant. 

The  term  “appellant”  refers  to  an 
applicant,  person  or  applicant  agency 
submitting  an  appeal  to  the  Secretary 
pursuant  to  the  provisions  of  this  sub¬ 
part. 

§930.124  Informal  discussions. 

In  the  event  the  State  agency  in¬ 
forms  the  applicant,  person  or  appli¬ 
cant  agency  that  it  intends  to  object  to 
the  proposed  activity,  the  parties 
should  consult  informally  to  attempt 
to  resolve  the  matter  in  a  manner 
which  avoids  the  necessity  of  appeal¬ 
ing  the  issue  to  the  Secretary.  OCZM 
shall  be  available  to  assist  the  parties 
in  these  discussions. 

§  930.125  Appeals  to  the  Secretary. 

(a)  An  appellant  may  file  a  notice  of 
appeal  with  the  Secretary  with  30 
days  of  the  appellant’s  receipt  of  a 
State  agency  objection.  The  notice  of 
appeal  shall  be  accompanied  by  a 
statement  in  support  of  the  appel¬ 
lant’s  position,  along  with  supporting 
data  and  information.  The  appellant 
shall  send  a  copy  of  the  notice  of 
appeal  and  accompanying  documents 
to  the  Federal  and  State  agencies  in¬ 
volved. 

(b)  No  extension  of  time  will  be  per¬ 
mitted  for  the  filing  of  a  notice  of 
appeal. 

(c)  The  Secretary  may  approve  a 
reasonable  request  for  an  extension  of 
time  to  submit  supporting  information 
so  long  as  the  request  is  filed  with  the 
Secretary  within  the  30-day  period. 
Normally,  the  Secretary  shall  limit  an 
extension  period  to  15  days. 

§930.126  Federal  and  State  agency  re¬ 
sponses  to  appeals. 

(a)  Upon  receipt  of  the  notice  of 
appeal  and  supporting  information, 
the  Federal  and  State  agencies  shall 
have  30  days  to  submit  detailed  com¬ 
ments  to  the  Secretary.  Copies  of  such 
comments  shall  be  sent  to  the  appe¬ 
lant  and  other  agency  within  the  same 
time  period. 

(b)  Requests  for  extensions  may  be 
made  pursuant  to  §  930.125(c). 

§930.127  Public  notice;  receipt  of  com¬ 
ments. 

(a)  The  Secretary  shall  provide 
timely  public  notice  of  the  appeal 
within  15  days  of  receipt  of  the  notice. 
At  a  minimum,  public  notice  shall  be 
provided  in  the  immediate  area  of  the 
coastal  zone  which  is  likely  to  be  sig¬ 
nificantly  affected  by  the  proposed  ac¬ 
tivity.  At  the  time  public  notice  is  pro¬ 
vided,  the  Federal  and  State  agencies 
shall  provide  the  public  with  conve¬ 
nient  access  to  copies  of  the  appel¬ 
lant’s  notice  of  appeal  and  accompany¬ 
ing  public  information,  and  to  the 
public  information  in  the  agencies’  de¬ 
tailed  comments. 

(b)  Interested  persons  may  submit 
comments  to  the  Secretary  within  30 


days  from  the  date  of  public  notice, 
with  copies  provided  to  the  appellant 
and  to  the  Federal  and  State  agencies 
within  the  same  time  period. 

(c)  Requests  for  extensions  may  be 
made  pursuant  to  §  930.125(c). 

§  930.128  Dismissal  of  appeals. 

The  Secretary  may  dismiss  an 
appeal  for  good  cause.  Good  cause 
shall  include,  but  is  not  limited  to: 

(a)  Failure  of  the  appellant  to 
submit  a  notice  of  appeal  within  the 
required  30-day  period. 

(b)  Failure  of  the  appellant  to 
submit  the  supporting  information 
within  the  required  period  or  ap¬ 
proved  extension  period; 

(c)  Secretarial  receipt  of  a  detailed 
comment  from  the  Federal  agency 
stating  that  the  agency  has  disap¬ 
proved  the  Federal  license,  permit  or 
assistance  application; 

(d)  Failure  of  the  appellant  to  base 
the  appeal  on  grounds  that  the  pro¬ 
posed  activity  either  (1)  is  consistent 
with  the  objectives  or  purposes  of  the 
Act  or  (2)  is  necessary  in  the  interest 
of  national  security. 

§  930.129  Public  hearings. 

The  Secretary  may  order  a  hearing 
independently  or  in  reponse  to  a  re¬ 
quest.  If  a  hearing  is  ordered  by  the 
Secretary  it  shall  be  guided  by  the 
procedures  described  within  §  930.113. 

§  930.130  Secretarial  review. 

(a)  In  reviewing  an  appeal,  the  Sec¬ 
retary  shall  find  that  a  proposed  Fed¬ 
eral  license  or  permit  activity,  or  a 
Federal  assistance  activity,  is  consis¬ 
tent  with  the  objectives  or  purposes  of 
the  Act,  or  is  necessary  in  the  interest 
of  national  security,  when  the  infor¬ 
mation  submitted  supports  this  con¬ 
clusion. 

(b)  The  Secretary  shall  make  all  rea¬ 
sonable  efforts  to  complete  consider¬ 
ation  of  an  appeal  within  90  days  from 
the  date  of  public  notice. 

(c)  Following  consideration  of  the 
appeal,  the  Secretary  shall  issue  a  de¬ 
cision  in  writing  to  the  appellant  and 
to  the  Federal  and  State  agencies  indi¬ 
cating  whether  the  proposed  activity 
is  consistent  with  the  objectives  or 
purposes  of  the  Act,  or  is  necessary  in 
the  interest  of  national  security;  the 
decision  shall  include  the  basis  for 
such  finding.  The  Secretary  shall  pro¬ 
vide  public  notice  of  the  decision. 

(d)  The  decision  of  the  Secretary 
shall  constitute  final  agency  action  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

§  930.131  Federal  agency  responsibility. 

(a)  If  the  Secretary  finds  that  the 
proposed  activity  is  consistent  with 
the  objectives  or  purposes  of  the  Act, 
or  is  necessary  in  the  interest  of  na¬ 
tional  security,  the  Federal  agency 
may  approve  the  activity. 


(b)  If  the  Secretary  does  not  make 
either  of  these  findings,  the  Federal 
agency  shall  not  approve  the  activity. 

§930.132  Review  initiated  by  the  Secre¬ 
tary. 

(a)  The  Secretary  may  choose  to 
consider  whether  a  Federal  license  or 
permit  activity,  or  a  Federal  assistance 
activity,  is  consistent  with  the  objec¬ 
tives  or  purposes  of  the  Act,  or  is  nec¬ 
essary  in  the  interest  of  national  secu¬ 
rity.  Secretarial  review  may  be  initiat¬ 
ed  either  before  of  after  the  comple¬ 
tion  of  State  agency  review.  The  Sec¬ 
retary’s  decision  to  review  the  activity 
may  result  from  an  independent  con¬ 
cern  regarding  the  activity  or  a  re¬ 
quest  from  interested  parties.  If  the 
Secretary  decides  to  initiate  review, 
notification  shall  be  sent  to  the  appli¬ 
cant,  person  or  applicant  agency,  and 
to  the  Federal  and  State  agencies.  The 
notice  shall  include  a  statement  de¬ 
scribing  the  reasons  for  the  review  and 
shall  contain  a  request  for  submission 
of  detailed  comments  to  be  submitted 
within  30  days  from  receipt  of  the  no¬ 
tification.  Copies  of  comments  shall  be 
exchanged  among  the  parties. 

(b)  Requests  for  extensions  may  be 
made  pursuant  to  §  930.125(c). 

§  930.133  Public  notice;  receipt  of  com¬ 
ments;  public  hearings. 

(a)  Upon  receipt  of  detailed  com¬ 
ments  from  the  parties,  the  Secretary 
shall  provide  public  notice  and  request 
public  comments  in  accordance  with 
the  provisions  in  §  930.127. 

(b)  The  Secretary  may  order  a  hear¬ 
ing  in  accordance  with  the  provisions 
in  §  930.129. 

§  930.134  Secretarial  review;  Federal 
agency  responsibility. 

(a)  Secretarial  review  shall  be  under¬ 
taken  in  accordance  with  the  provi¬ 
sions  in  §  930.130. 

(b)  Federal  agencies  are  responsible 
for  adhering  to  the  provisions  in 
§  930.131  when  deciding  to  approve  or 
deny  an  application  for  an  activity  ob¬ 
jected  to  by  a  State  agency  and  inde¬ 
pendently  reviewed  by  the  Secretary. 

Subpart  I — Assistant  Administrator 

Reporting  and  Continuing  Review 

of  Federal  Actions  Subject  to  the 

Federal  Consistency  Requirements 

§  930.140  Objectives. 

The  provisions  ol  this  subpart  pro¬ 
vide  procedures  to  permit  interested 
parties  to  notify  the  Assistant  Admin¬ 
istrator  of  Federal  actions  (a)  believed 
to  be  inconsistent  with  an  approved 
management  program  but  which  are 
not  so  found  by  the  Federal  or  State 
reviewing  agency,  and  (b)  believed  to 
have  been  incorrectly  determined  to 
be  inconsistent  with  an  approved  man- 
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agement  program.  This  subpart  also 
provides  for  the  reporting  of  any  Fed¬ 
eral  actions  found  by  the  Assistant  Ad¬ 
ministrator  to  be  inconsistent  with  an 
approved  management  program  and 
for  the  performance  review  of  State 
implementation  of  the  Federal  consis¬ 
tency  provisions  of  this  part. 

( Comment .  Statutory  citation:  section  312: 
“The  Secretary  shall  conduct  a  continuing 
review  of  •  *  •  the  performance  of  •  •  • 
states  with  respect  to  coastal  zone  manage¬ 
ment  •  •  V  The  performance  review  re¬ 
sponsibility  under  section  312  of  the  Act  has 
been  delegated  by  the  Secretary  to  the  As¬ 
sistant  Administrator  for  Coastal  Zone  Man¬ 
agement. 

Subsection  316(a)(5):  “The  Secretary  shall 
prepare  and  submit  to  the  President  for 
transmittal  to  the  Congress  •  *  *  a  listing  of 
all  activities  and  projects  which,  pursuant  to 
the  provisions  of  subsection  (c)  or  subsec¬ 
tion  (d)  of  section  307,  are  not  consistent 
with  an  applicable  approved  state  manage¬ 
ment  program  *  •  The  reporting  respon¬ 
sibility  under  section  316  of  the  Act  also  has 
been  delegated  by  the  Secretary  to  the  As¬ 
sistant  Administrator  for  Coastal  Zone  Man¬ 
agement.) 

§  930.141  Notification  of  Federal  actions 
believed  to  be  inconsistent  with  ap¬ 
proved  management  programs. 

(a)  Interested  parties  are  Invited  to 
submit  to  the  Assistant  Administrator 
detailed  comments  related  to  the  al¬ 
leged  inconsistency  of  Federal  activi¬ 
ties  including  development  projects. 
Federal  license  or  permit  activities,  in¬ 
cluding  those  described  in  detail  in 
OCS  plans,  and  Federal  assistance  ac¬ 
tivities  which  are  subject  to  the  re¬ 
quirements  of  this  part,  and  which 
have  not  been  found  by  a  Federal 
agency  or  State  agency  to  be  inconsis¬ 
tent  with  an  approved  management 
program.  Copies  of  such  comments 
should  be  sent  to  relevant  Federal  and 
State  agencies,  and  to  the  applicant, 
person  or  applicant  agency  as  appro¬ 
priate. 


(b)  Comments  need  not  conform  to 
any  particular  form,  but  should  be 
specific,  substantive  and  factual,  and 
must  describe  how  the  Federal  action 
is  or  would  be  inconsistent  with  an  ap¬ 
proved  management  program. 

(c)  Commentators  are  encouraged  to 
recommend  modifications  or  alterna¬ 
tives  to  the  existing  or  proposed  action 
which  would  enable  it  to  be  consistent 
with  the  management  program. 

(d)  '  The  Assistant  Administrator 
shall  assure  that  public  information 
within  such  comments  is  made  avail¬ 
able  for  public  inspection. 

§  930.142  Notification  of  Federal  actions 
believed  to  have  been  incorrectly  deter¬ 
mined  to  be  inconsistent  with  an  ap¬ 
proved  management  program. 

(a)  Interested  parties  are  invited  to 
submit  to  the  Assistant  Administrator 
detailed  comments  related  to  Federal 
license  and  permit  activities,  including 
those  described  in  detail  in  OCS  plans, 
and  Federal  assistance  activities  which 
are  believed  to  have  been  incorrectly 
determined  by  a  State  agency  to  be  in¬ 
consistent  with  an  approved  manage¬ 
ment  program.  Copies  of  such  com¬ 
ments  should  be  sent  to  the  relevant 
Federal  and  State  agencies,  and  to  the 
applicant,  person,  or  applicant  agency 
as  appropriate. 

(b)  Comments  need  not  conform  to 
any  particular  form,  but  should  be 
specific,  substantive,  and  factual,  and 
must  clearly  describe  the  basis  for  the 
belief  that  the  State  agency  has  incor¬ 
rectly  objected  to  the  Federal  action 
on  the  grounds  of  its  inconsistency 
with  the  management  program. 

(c)  The  Assistant  Administrator 
shall  assure  that  public  information 
within  such  comments  is  made  avail¬ 
able  for  public  inspection. 

§930.143  Assistant  Administrator  report¬ 
ing. 

After  considering  the  views  of  inter¬ 
ested  parties,  the  relevant  Federal 


agency,  State  agency,  and  the  appli¬ 
cant,  person,  or  applicant  agency,  as 
appropriate,  the  Assistant  Administra¬ 
tor  shall  determine  whether  the  Fed¬ 
eral  action  will  be  included  in  the 
annual  report  listing  of  inconsistent 
Federal  actions. 

§  930.144  Assistant  Administrator  advisory 
statements. 

Upon  request,  the  Assistant  Admin¬ 
istrator  may  issue  as  advisory  state¬ 
ment  prior  to  the  issuance  of  the 
annual  report  indicating  whether  a 
Federal  action  will  be  listed  within  the 
annual  report  as  being  inconsistent 
with  an  approved  management  pro¬ 
gram. 

§  930.145  Review  of  the  implementation  of 
Federal  consistency  provisions. 

As  part  of  the  responsibility  to  con¬ 
duct  a  continuing  review  of  approved 
management  programs,  the  Assistant 
Administrator  shall  review  the  perfor¬ 
mance  of  each  State’s  implementation 
of  the  Federal  consistency  provisions 
in  this  part.  The  Assistant  Administra¬ 
tor  shall  use  information  received  pur¬ 
suant  to  this  subpart  to  evaluate  in¬ 
stances  where  a  State  agency  is  be¬ 
lieved  to  have  either  failed  to  object  to 
inconsistent  Federal  actions,  or  im¬ 
properly  objected  to  consistent  Feder¬ 
al  actions.  This  evaluation  shall  be  in¬ 
corporated  within  the  Assistant  Ad¬ 
ministrator’s  general  efforts  to  ascer¬ 
tain  instances  where  a  State  has  not 
adhered  to  its  approved  management 
program  and  such  lack  of  adherence  is 
not  justified. 

( Comment  See  15  CFR  923.83  which  de¬ 
scribes  defects  in  management  program  ad¬ 
ministration  which  may  lead  to  termination 
and  withdrawal  of  Federal  funding  and  ces¬ 
sation  of  the  operation  of  the  Federal  con¬ 
sistency  provisions.) 

[FR  Doc.  78-6376  Filed  3-10-78;  8:45  am] 
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